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ALL APPEARANCES WILL BE BY ZOOM 

 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be 
by Zoom.  
 
Zoom hearing information 
 
Link: https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

If a party is unable to use Zoom they may appear by CourtCall, but will need to arrange the 
CourtCall appearance in advance of the hearing.  
 
 
**If oral argument is requested, contact Dept. 33 and opposing counsel by 4pm.  Oral argument 
will be heard on March 11, 2021 at 1:30 pm. 
 

 

 1.  TIME:  9:00   CASE#: MSC16-01608 
CASE NAME: SALEHOMOUM VS. BAHRAMI-DAGHIGH 
HEARING ON MOTION TO/FOR CONSOLIDATE CASE #C17-02529 &C18-01698 
FILED BY MOJDEH SALEHOMOUM 
* TENTATIVE RULING: * 
 
Before the Court is a motion to consolidate filed by Mojdeh Salehomoum, plaintiff in Case No. 
MSC16-01608, a defendant in Case No. MSC18-01698, and a cross-defendant and defendant 
in the complaint in intervention in Case No. MSC17-02529. For the reasons set forth, the Court 
grants the motion to consolidate Case No. MSC18-01698 with Case No. MSC16-01608 for 
all purposes, and denies the motion in all other respects. After consolidation of Case No. 
MSC18-01698 with Case No. MSC16-01608, all future filings in Case No. MSC18-01698 shall 
be made in the low-numbered case Salehomoum v. Bahrami-Daghigh etc. (MSC16-01608).  

Factual Background 

Mojdeh Salehomoum has moved to consolidate for all purposes three actions pending in the 
Contra Costa Superior Court: (1) Salehomoum v. Bahrami-Daghigh et al., Case No. MSC16-
01608 (the "Partnership Dispute" for convenience); (2) Case No. MSC17-02529, Tiernan v. 
Diablo Community Services District, et al., and related cross-action, Cervantes v. Diablo 
Community Services District et al., and complaint-in-intervention, Mini v. Cervantes et al. (the 
"Easement Dispute"); and (3) Case No. MSC18-01698, Bahrami-Daghigh v. Salehomoum, et al. 
(the "Fraudulent Transfer Dispute") 

In the Partnership Dispute, Ms. Salehomoum sued her estranged husband Omid Bahrami-
Daghigh, also known as Omid Bahrami ("Omid Bahrami" in this tentative ruling), asserting rights 
and interests in various assets and income, and seeking dissolution of their financial 
partnership, among other relief. Omid Bahrami filed a cross-complaint in that action. 

The Easement Dispute includes a pending cross-complaint by Winston Cervantes and a 
complaint in intervention by Jeff Mini and 30 other Diablo homeowners, seeking determinations 
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regarding the status and scope of use of a claimed public easement over the "Cut-Through." 
The Cut-Through is a path that passes over a portion of the residential property located at 2354 
Alameda Diablo (the "Bahrami Property") and also over a portion of property owned by cross-
defendant Bart Wooten as Trustee of the 1998 Frederick and Jane M. Wooten Revocable Trust 
U/D/D ("Wooten"). 

The Fraudulent Transfer Dispute involves claims by Navid Bahrami-Daghigh, brother of Omid 
Bahrami, against Ms. Salehomoum for avoidance of a fraudulent transfer and cancellation of a 
deed granting title to Ms. Salehomoum to the Bahrami Property. The present lienholder on the 
Bahrami Property, U.S. Bank, N.A. as Trustee for the Holders of The MASTR Adjustable Rate 
Mortgages Trust 2007-2 ("U.S. Bank"), is also a defendant in that action. 

The Motion to Consolidate and Oppositions 

The moving party contends there are common questions of law and fact involved in the three 
cases, warranting consolidation for all purposes under the standard of Code of Civil Procedure 
§ 1048. The motion is opposed by Omid Bahrami, U.S. Bank, and Winston Cervantes.  

Omid Bahrami and Winston Cervantes request the Court take judicial notice of pleadings 
filed in the Partnership Dispute, the Fraudulent Transfer Dispute, and the Easement Dispute 
in support of their respective oppositions. The Court grants those unopposed requests. 
(Evid. Code § 452(d).) 

Standards for Consolidation and Application to the Three Disputes 

Code of Civil Procedure § 1048 provides, "When actions involving a common question or law or 
fact are pending before the court, it may order a joint hearing or trial of any or all of the matters 
in issue in the actions; it may order all the actions consolidated and it may make such orders 
concerning proceedings therein as may tend to avoid unnecessary costs or delay." (Code Civ. 
Proc. § 1048(a).) 

The decision to consolidate is left to the sound discretion of the trial court based on its 
assessment of various factors, including whether there are common issues of fact or law, and 
even if there are, whether other factors, such as potential prejudice to one or more parties, 
delay, confusion or other considerations do not warrant consolidation. (Todd Steinberg v. 
Dalkon Shield Claimants Trust (1996) 48 Cal.App.4th 976, 978-979 ["Code of Civil Procedure 
section 1048 grants discretion to the trial courts to consolidate actions involving common 
questions of law or fact. The trial court's decision will not be disturbed on appeal absent a clear 
showing of abuse of discretion."]; Askew v. Askew (1994) 22 Cal.App.4th 942, 964 ["Therefore it 
is possible that actions may be thoroughly 'related' in the sense of having common questions of 
law or fact, and still not be 'consolidated,' if the trial court, in the sound exercise of its discretion, 
chooses not to do so.]; National Electric Supply Co. v. Mt. Diablo Unified School District (1960) 
187 Cal. App. 2d 418, 421.) 

Omir Bahrami contends the only remaining claim to be resolved in the Partnership Dispute 
relates to certain American Express charges. (Omid Bahrami Opp. p. 2, ll. 19-23.) The case is 
set for trial in September 2021. U.S. Bank does not oppose consolidation of the Fraudulent 
Transfer Dispute into the Partnership Dispute. Given the limited remaining issues in the 
Partnership Dispute as well as the relationship of the parties and claims in the Partnership 
Dispute and the Fraudulent Transfer Dispute, the similar issues of fact, and efficiencies that may 
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result, the Court will grant consolidation for all purposes of the Fraudulent Transfer 
Dispute with the Partnership Dispute. 

The opposing parties all agree that the Easement Dispute has no common questions of law or 
fact in dispute with the issues in the other two cases, other than the mere fact one of the 
properties subject to the Easement Dispute is the Bahrami Property. The Easement Dispute will 
likely encompass complicated real property issues regarding the public dedication of land and 
scope of permitted public use of the easement or dedicated land, to the extent such an 
easement or dedication exists.  

The Court concludes consolidation of the Easement Dispute is inappropriate. The primary legal 
and factual issues involved in that case are not likely to arise in the Partnership Dispute and 
Fraudulent Transfer Dispute. Other factors, such as the risk of significant delays and increased 
costs to all parties involved, confusion, and prejudice by involving more than 30 additional 
parties to the Easement Action in the narrow, private disputes among Ms. Salehomoum and her 
relatives all weigh against consolidation. The Court in its discretion therefore denies the motion 
to consolidate the Easement Dispute with the Partnership Dispute and the Fraudulent Transfer 
Dispute for any purpose. 
 
 
**If oral argument is requested, contact Dept. 33 and opposing counsel by 4pm.  Oral argument 
will be heard on March 11, 2021 at 1:30 pm. 
 

  

 2.  TIME:  9:00   CASE#: MSC16-01688 
CASE NAME: RAHBAN VS. JOHN MUIR 
HEARING ON MOTION FOR SUMMARY JUDGMENT ON BEHALF OF DEFENDANT 
FILED BY JEFFREY THOMAS MD 
* TENTATIVE RULING: * 
 
Before the Court is a motion for summary judgment filed by defendant Jeffrey Thomas, M.D. For 
the reasons set forth, the motion is granted. 

Background 

Plaintiff Mousa Rahban and his wife Nil Rahban have sued John Muir Health and several 
physicians (defendants Drs. Antonio Muto-Isolani, Mita Panchal, Jeffrey Thomas, and Terrence 
Chen) for negligence (medical malpractice) and loss of consortium arising out of his treatment 
for cauda equina syndrome at John Muir Medical Center, Walnut Creek and by various 
physicians in September 2015. Plaintiffs allege that undue delay in diagnosing and treating this 
syndrome resulted in ongoing significant neurologic effects, including pain and numbness in his 
lower extremities, incontinence, and loss of normal urinary and other functions.  

Dr. Jeffrey Thomas, a hospitalist at John Muir who treated Mr. Rahban beginning on September 
7, 2015, moves for summary judgment. Plaintiffs oppose the motion. 

 

Legal Standards for Ruling on Defendant's Motion for Summary Judgment 
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Under Code of Civil Procedure § 437c(c), a motion for summary judgment "shall be granted if all 
the papers submitted show that there is no triable issue as to any material fact and that the 
moving party is entitled to judgment as a matter of law." (Code Civ. Proc. § 437c(c).) When a 
defendant moves for summary judgment, the defendant bears the burden of producing evidence 
that plaintiff cannot prove one or more essential elements of plaintiff's claim or that there is a 
complete defense to the claim. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850, 855 
["The defendant may, but need not, present evidence that conclusively negates an element of 
the plaintiff's cause of action. The defendant may also present evidence that the plaintiff does 
not possess, and cannot reasonably obtain, needed evidence--as through admissions by the 
plaintiff following extensive discovery to the effect that he has discovered nothing."]; Code Civ. 
Proc. § 437c(o)(2).)  

"Once a defendant has met its burden of showing that a cause of action has no merit, 'the 
burden shifts to the plaintiff . . . to show that a triable issue of one or more material facts exists 
as to that cause of action or a defense thereto.' [Citation and internal quotations omitted.] The 
plaintiff may not rely upon the mere allegations or denials of its pleading to show a triable issue 
of material facts exists but instead shall set forth the specific facts showing that a triable issue of 
material fact exists. [Citations omitted.]." (Gafcon, Inc. v. Ponsor & Associates (2002) 98 
Cal.App.4th 1388, 1401.) 

"Courts deciding motions for summary judgment or summary adjudication may not weigh the 
evidence but must instead view it in the light most favorable to the opposing party and draw all 
reasonable inferences in favor of that party. [Citations omitted.]" (Weiss v. People ex rel. Dept. 
of Transportation (2020) 9 Cal.5th 840, 864.) Declarations and other evidence offered in support 
of a motion for summary judgment are strictly construed, while declarations and evidence 
offered in opposition to the motion are liberally construed. (D’Amico v. Bd. of Medical Examiners 
(1974) 11 Cal.3d 1, 20; Johnson v. American Standard (2008) 43 Cal.4th 56, 64.)  

Undisputed Facts 

Many of the events on which Mr. Rahban's claims are based are not generally in dispute. Most 
of the 37 facts listed in Dr. Thomas' statement of undisputed material facts ("UMF") are not 
disputed by Plaintiffs. (See Plaintiffs' Separate Statement in response to UMF ("PSS") Nos. 1-5, 
7-22, 24-35.) Plaintiffs in their PSS have listed additional facts they contend are material and 
preclude granting summary judgment for defendant, to which Dr. Thomas has submitted a Reply 
("RPSS") contesting some of the additional facts, disputing others, and arguing many of the 
additional facts are irrelevant. 

On September 3, 2015, Mr. Rahban went to the emergency department of John Muir Health in 
Walnut Creek, complaining of low back pain radiating down his left leg to his foot. (PSS No. 3.) 
The doctor documented that Mr. Rahban did not have evidence of cord compression or cauda 
equina syndrome, and diagnosed sciatica or impingement, with an element of muscle spasm. 
(PSS Nos. 4, 5.)  

On Sunday, September 6, 2015, Mr. Rahban returned to the John Muir emergency department 
complaining of weakness and numbness in his right hip and leg, and bladder and bowel control 
issues that had started the day before. (PSS No. 7.) Emergency room physician Dr. Muto-Isolani 
recommended Mr. Rahban be admitted to the hospital to provide pain medication and 
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for an MRI. (PSS Nos. 9, 10.) Dr. Muto-Isolani found no signs of cauda equina syndrome. 
(PSS No. 10.)  

Mr. Rahban was admitted to the hospital by hospitalist Dr. Panchal in the early morning hours of 
September 7, 2015. (PSS No. 12.) Dr. Panchal's chart notes indicate that on September 5, 
2015, Mr. Rahban had "sudden onset right leg pain," some incontinence, and had not had 
a bowel movement since Saturday, September 5, 2015, among other things. (PSS No. 12.) 
Dr. Panchal ordered an MRI for Mr. Rahban's lumbar spine. (PSS No. 15.)  

Dr. Thomas, a hospitalist at John Muir Health, began his 12-hour shift at 7:00 a.m. on 
September 7, 2015. (PSS No. 16.) Mr. Rahban's MRI was performed at approximately 10:36 
a.m., and the report was completed at approximately 11:06 a.m. (PSS No. 17.) Dr. Thomas 
reviewed the MRI results shortly after that based on his notes listed at 11:15 a.m., and 
described his findings regarding Mr. Rahban's condition. (PSS No. 18.) Dr. Thomas' exam of 
Mr. Rahban showed no saddle anesthesia and 5/5 muscle strength in all extremities. 
(PSS No. 19.)   

Dr. Thomas noted concerns based on findings in the MRI report of "severe central canal 
stenosis" and impingement on the nerve roots exiting two lumbar discs, and he called the 
on-call neurosurgeon, Dr. Chen, to request a neurosurgery consultation shortly after he 
reviewed the MRI results. (PSS Nos. 20, 21.) Dr. Chen met with Mr. Rahban beginning at 
close to 8:00 p.m. on the evening of September 7, 2015. (PSS No. 22.) Dr. Chen diagnosed 
cauda equina syndrome, and performed corrective surgery the following day (September 8, 
2015). (PSS Nos. 24, 26.) Mr. Rahban suffers continuing neurologic symptoms from cauda 
equina syndrome, including ongoing pain and loss of full lower body functions. (PSS No. 35; 
RPSS No. 59.)  

Analysis 

The complaint alleges causes of action for negligence and loss of consortium against Dr. 
Thomas and other physicians. In an action for medical malpractice, "the plaintiff must establish: 
'(1) the duty of the professional to use such skill, prudence, and diligence as other members of 
his profession commonly possess and exercise; (2) a breach of that duty; (3) a proximate causal 
connection between the negligent conduct and the resulting injury; and (4) actual loss or 
damage resulting from the professional's negligence.' [Citations and internal quotations 
omitted.]' " (Powell v. Kleinman (2007) 151 Cal.App.4th 112, 122 [quoting Hanson v. Grode 
(1999) 76 Cal.App.4th 601, 606].)  

An essential element of a claim for loss of consortium is proof that Mr. Rahban suffered injury 
caused by the negligence of the defendant; the claim "stands or falls based on whether the 
spouse of the party alleging loss of consortium has suffered an actionable tortious injury." (Hahn 
v. Mirda (2007) 147 Cal.App.4th 740, 746 citing Blain v. Doctor's Co. (1990) 222 Cal. App. 3d 
1048, 1067, and Brittell v. Young (1979) 90 Cal. App. 3d 400, 407, fn. 5].)  

Dr. Thomas' motion for summary judgment contested two elements of Plaintiffs' negligence 
claim: breach of duty and causation. In his Reply, Dr. Thomas has withdrawn the argument that 
he is entitled to summary judgment based on the standard of care. The Court therefore 
addresses only whether a triable issue of material fact exists on the element of causation.  

 Causation Element and Applicable Legal and Evidentiary Standards 
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To prove causation in a medical negligence case, "a plaintiff must prove the defendant's 
negligence was a cause-in-fact of injury." (Jennings v. Palomar Pomerado Health Systems, Inc. 
(2003) 114 Cal.App.4th 1108, 1118 [citing Bromme v. Pavitt (1992) 5 Cal.App.4th 1487, 1502].) 
Cause-in-fact in California is determined under the "substantial factor" test. (Rutherford v. 
Owens-Illinois, Inc. (1997) 16 Cal.4th 953, 968, 969 ["a cause in fact is something that is a 
substantial factor in bringing about the injury"].  

The plaintiff must present evidence that "the defendant's conduct more likely than not was a 
substantial factor (a cause in fact) of the plaintiff's alleged injury" though it does not need to be 
the sole cause of the injury. (Uriell v. Regents of University of California (2015) 234 Cal.App.4th 
735, 746, 747; Yanez v. Plummer (2013) 221 Cal.App.4th 180, 187 ["A defendant's negligent 
conduct may combine with another factor to cause harm; if a defendant's negligence was a 
substantial factor in causing the plaintiff's harm, then the defendant is responsible for the harm; 
a defendant cannot avoid responsibility just because some other person, condition, or event was 
also a substantial factor in causing the plaintiff's harm; but conduct is not a substantial factor in 
causing harm if the same harm would have occurred without that conduct."].) 

Though in a negligence case causation is generally a question of fact not resolvable on 
summary judgment, "[t]he issue of causation may be decided as a question of law only if, under 
undisputed facts, there is no room for a reasonable difference of opinion." (Nichols v. Keller 
(1993) 15 Cal.App.4th 1672, 1687.)  

In medical negligence cases, generally expert testimony is required on the issue of causation, 
and a plaintiff must show through that expert testimony " 'that it is more probable than not that 
the negligent act of the defendant was the cause-in-fact of plaintiff's injury.' " (Sanchez v. Kern 
Emergency Medical Transportation Corp. (2017) 8 Cal.App.5th 146, 166 [quoting Jennings v. 
Palomar Pomerado Health Systems, Inc. (2003) 114 Cal.App.4th 1108, 1118].) The expert 
opinion must be based on a "reasoned explanation" based on facts supported by the evidence. 
(Id.) 

a. Experts' Testimony Regarding Cauda Equina Syndrome 
Both sides' experts generally agree that cauda equina syndrome is a neurological condition that 
is caused by compression of nerve roots of the cauda equina that affects motor and sensory 
function to the lower extremities and bladder, and that the syndrome can result in permanent 
nerve damage, causing incontinence, and loss or use or even paralysis of the legs. (PSS 60, 61; 
Chou Decl. ¶ 2; Ozuna Decl. ¶ 7.) Dr. Chou, a neurosurgeon expert for the Plaintiffs, indicates 
that the extent of neurologic damage is based on the degree of compression and duration of the 
compression, and that neurosurgery is the "treatment of choice" for acute cauda equina 
syndrome to "arrest further progression" of the neurologic injury and symptoms. (Chou Decl. ¶ 2; 
Ozuna Decl. ¶ 7.)  

b. Dr. Thomas' Causation Expert 
Dr. Chou is a neurosurgeon who has practiced at University of California San Francisco since 
2004. Dr. Chou's opinions are based on his review of the medical records from John Muir, other 
relevant records, and various deposition transcripts, including Mr. Rahban's deposition. 

Dr. Chou attests that Mr. Rahban began experiencing problems with his bladder and bowel and 
difficulty urinating on Saturday morning, September 5, 2015. (Chou Decl. ¶¶ 9, 35, 36.) Dr. Chou 
opines that Mr. Rahban's condition had become "fixed" and was not "reversible" before Dr. 
Thomas began his shift at 7:00 a.m. on September 7, 2015, and that it is highly unlikely, and 
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less than a medical probability, there would have been an improvement in Mr. Rahban's 
condition if surgery had been conducted on the morning of September 7. (PSS Nos. 37-39; 
Chou Decl. ¶¶ 34-36.)  

He finds "to a degree of medical probability" that Mr. Rahban's neurologic injuries are no greater 
now than if the neurosurgery had been performed on Monday morning after Dr. Thomas' shift 
began, and that based on the MRI results and the findings at the time of Dr. Chen's surgery on 
the morning of September 8, 2015, Mr. Rahban was suffering cauda equina syndrome with 
urinary retention (CES-R) that began by the morning of September 5, 2015, almost 48 hours 
before Dr. Thomas shift began on September 7, 2015. (PSS No. 39; Chou Decl. ¶¶ 34-36.) 
Based on the severity of the compression and the amount of time that passed from the onset of 
the acute symptoms of the syndrome, Dr. Chou states that it is "highly unlikely" that surgical 
decompression September 7, 2015 after Dr. Thomas' shift began would have improved the 
outcome for Mr. Rahban. (Chou Decl. ¶ 36; see also Chou Decl. ¶¶ 34, 35) 

c. Plaintiffs' Causation Expert 
Plaintiff's expert on causation, Dr. Ozuna, is a physician board certified in Orthopedic Surgery 
and has been part of the Spine Surgery Staff at New England Baptist Hospital since 2003. 
Dr. Ozuna characterizes cauda equina syndrome as an "emergency" condition. (PSS No. 60; 
Ozuna Decl. ¶ 7.) Dr. Ozuna indicates the earlier the intervention, the better the patient 
outcome, and that the applicable standard of care is prompt evaluation and surgical intervention 
within 48 hours of the sudden onset of symptoms. (PSS No. 60; Ozuna Decl. ¶ 7.)  

Dr. Ozuna does not refute Dr. Chou's opinion that Mr. Rahban's bladder and other symptoms of 
cauda equina syndrome began Saturday morning (Chou Decl. ¶¶ 9, 35, 36). Dr. Ozuna initially 
states that Mr. Rahban's symptoms began "on Saturday, September 5, 2015" (Ozuna Decl. 
¶ 6.d.), but later narrows that time frame to early Saturday morning, consistent with Dr. Chou's 
position. (Ozuna Decl. ¶ 6.o. ["On September 8, 2015, at approximately 7:43 A.M. (almost 12 
hours from the first neurological consult . . . and approximately 72 hours from the acute onset of 
Mr. Rahban's cauda equina syndrome symptoms) . . ." (emphasis in original)].)  

The only opinion Dr. Ozuna states based on a "medical probability" is that Dr. Rahban's injuries 
are "all directly related to his lack of timely decompression caused by the failure of" Drs. Muto-
Isolani, Panchal and Thomas to meet their standard of care "which called for ordering a STAT 
MRI and STAT neurological consult." (Ozuna Decl. ¶ 12; PSS Nos. 64, 65.) In paragraph 13 of 
his declaration, Dr. Ozuna confines his opinions to Dr. Thomas, but as Defendant points out, 
the language of the first sentence is grammatically obtuse and not entirely intelligible as written. 
The second sentence states Mr. Rahban's neurologic problems "are all directly related to his 
lack of timely decompression and is directly related to Dr. Thomas failure to act as a minimally 
trained physician in internal medicine." (Ozuna Decl. ¶ 13.) Neither statement is offered as an 
opinion based on medical probability, which is notable as that phrase is found in paragraph 12.  

The Court infers the "timely decompression" referred to in these paragraphs of Dr. Ozuna's 
declaration means surgical intervention within 48 hours of the onset of Mr. Rahban's acute 
symptoms. (Ozuna Decl. ¶ 7.) The Court infers the "failure to act" according to the applicable 
standard of care is based on Dr. Ozuna's lists of the actions Dr. Thomas should have performed 
when he assumed responsibility for Mr. Rahban's care set out in paragraph 11 of Dr. Ozuna's 
declaration. Ordering a STAT MRI is not one of those acts, and all of the acts listed in Dr. 
Ozuna's opinion as to Dr. Thomas' failure to meet the standard of care pertain to actions he 
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should have taken after he obtained the MRI results and examined Mr. Rahban at approximately 
11:15 a.m. on September 7, 2015. (Ozuna Decl. ¶ 11.) The actions Dr. Ozuna describes that 
Dr. Thomas should have taken regarding the neurosurgical consultation further anticipate a 
60 minute "reasonable" time frame after Dr. Ozuna states Dr. Thomas should have called for the 
STAT neurosurgical consultation. (Ozuna Decl. ¶ 11(3) and (6).) 

Factual Disputes Plaintiffs' Contend Exist Relevant to Causation 

a. Timing of Acute Symptom Onset 
Plaintiffs contend there is a material factual dispute regarding the timing of the onset of Mr. 
Rahban's symptoms of acute cauda equina syndrome. Plaintiffs rely on the fact that Mr. Rahban 
testified in one portion of his deposition that his urinary difficulties began on Saturday 
"night/afternoon" on September 5, 2015, but Mr. Rahban also stated he was not sure when they 
started and that they started in the morning of September 5, 2015. (PSS Nos. 6, 42; RPSS Nos. 
6, 42.)  

However, Dr. Ozuna and all the other medical expert declarations offered by Plaintiffs state that 
the timing of the onset of Mr. Rahban's acute symptoms was Saturday morning, "approximately 
72 hours" before Mr. Rahban's surgery was conducted. (PSS No. 57; Ozuna Decl. ¶ 6.o; Chou 
Decl. ¶ 9; Reddy Decl. ¶ 6.n.; Ritter Decl. ¶ 6.n.) Dr. Chou's expert opinion states the onset of 
the CES-R syndrome was on the morning of September 5, 2015, based on the MRI results and 
Dr. Chen's findings from the subsequent surgery. (Chou Decl. ¶ 35.) 

b. Implications of Onset Symptoms as of Saturday Morning 
The timeline of symptom onset adopted by Dr. Ozuna of Saturday morning at approximately 
7:43 (Ozuna Decl. ¶ 6.o), and the 48-hour time frame for surgical intervention (Ozuna Decl. ¶ 7) 
occurred more than 48 hours before Dr. Thomas received the MRI result and first examined Mr. 
Rahban. Dr. Ozuna's opinion regarding the actions Dr. Thomas was required to take in relation 
to Mr. Rahban (Ozuna Decl. ¶ 11) all address actions Dr. Thomas should have taken after he 
examined Mr. Rahban with the MRI results at approximately 11:15 a.m. on September 7, 2015. 
These facts and statements undermine Dr. Ozuna's general conclusion in paragraphs 12 and 13 
that Dr. Thomas' acts or omissions had a causal relationship to Mr. Rahban's residual 
neurologic condition.  

Dr. Ozuna also appears to qualify his opinion in paragraph 12 regarding Dr. Thomas' conduct by 
restating in paragraph 13 that Mr. Rahban's residual neurologic problems are "directly related 
to" the lack of timely decompression and failure by Dr. Thomas to meet the standard of care for 
a physician in internal medicine, but without stating that opinion is based on a degree of medical 
probability. (Ozuna Decl. ¶ 13.) Given Mr. Rahban's uncertainty regarding the start of the onset 
of his symptoms and the undisputed expert testimony of all the medical experts setting a time of 
onset of Saturday morning, Plaintiffs have not raised an undisputed material fact that the onset 
occurred Saturday morning and more than 48 hours before Dr. Thomas assumed responsibility 
for Mr. Rahban's care. 

 
c. Condition Fixed and Not Reversible Once Dr. Thomas Shift Began 

Plaintiff also contends there is a factual dispute as to whether Mr. Rahban's condition was fixed 
and irreversible as Dr. Chou contends was the case by the time Dr. Thomas' shift began on the 
morning of September 7, 2015. (Chou Decl. ¶¶ 34-36.) Dr. Chou explicitly states that based on 
his examination of the MRI results and the surgical findings of Dr. Chen that "Mr. Rahban did not 
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sustain any increase in his residual neurologic injuries during the interval of time between when 
hospitalist Dr. Thomas became involved in Mr. Rahban's care on the morning of September 7, 
2015 and when Dr. Chen performed neurosurgery on the morning of September 8, 2015." (Chou 
Decl. ¶ 34.) Dr. Chou continues: "[T]o a degree of medical probability, Mr. Rahban's residual 
neurologic injuries are no greater now than they would have been had he undergone surgery on 
the morning of September 7, 2015, rather than the following morning." (Chou Decl. ¶ 34.)  

Dr. Ozuna does not dispute or offer any contrary opinion to a degree of medical certainty that 
Mr. Rahban's outcome would have improved if surgery had been conducted after Dr. Thomas' 
shift began on September 7, 2015 rather than on September 8, 2015. Plaintiffs argue that Dr. 
Chen's examination on the evening of September 7, 2015, some results of which are described 
in Dr. Ozuna's declaration at paragraph 6.n, show his condition was declining based on changes 
in muscle strength. However, Dr. Ozuna's declaration does not interpret those results, or opine 
that those results show that Mr. Rahban's condition was continuing to deteriorate during the day 
on September 7, 2015, or state that those results show that a surgical intervention during the 
day on September 7, 2015 after Dr. Thomas examined Mr. Rahban could have changed Mr. 
Rahban's outcome to refute Dr. Chou's explicit opinion to the contrary.  

Though Plaintiffs contend that Dr. Ozuna disputes that Mr. Rahban's condition had become 
"fixed" and not reversible before the start of Dr. Thomas' shift, and that surgical intervention on 
the morning of September 7, 2015 would not have improved Mr. Rahban's outcome (see PSS 
Nos. 37-39, 72), nothing in Dr. Ozuna's declaration states that Mr. Rahban's condition was not 
fixed or irreversible by the time Dr. Thomas examined him. The statements in Plaintiffs' PSS No. 
72, to the effect that Mr. Rahban's condition was not fixed and irreversible by the time Dr. 
Thomas took over Mr. Rahban's care, that Mr. Rahban was losing function, and that progressive 
loss of neurological strength is an indication for emergency decompression, are not found in 
Dr. Ozuna's declaration at pages 11 to 13 (¶¶ 11-14), the only evidence Plaintiffs cite to support 
this "fact."  

Plaintiffs' PSS No. 48 stating that a decline in motor strength can show the patient's condition is 
getting worse is not addressed in Dr. Chen's deposition excerpt attached to Plaintiffs' evidence 
(Rueb Opp. Decl. Exh. E), and is therefore unsupported. Dr. Ozuna's declaration does not opine 
that the evidence from the medical records of Dr. Chen's examination shows there was a 
progression or decline in Mr. Rahban's condition, or that the evidence from that examination 
shows that surgical intervention on September 7, 2015 would have been "timely" and improved 
Mr. Rahban's residual neurologic symptoms even though the surgery would have occurred 
outside the 48 hour time frame Dr. Ozuna states is the indicated time frame for surgical 
intervention. (Ozuna Decl. ¶ 7.)   

Conclusion 

The Court finds based on the evidence before the Court there are no material facts in dispute 
that by the time Dr. Thomas examined Mr. Rahban, the 48-hour window for timely 
decompression by surgical intervention had passed or could not have been met. This is based 
on (a) the timing of the onset of Mr. Rahban's acute symptoms of the morning of September 5, 
2015, agreed to by all the experts, (b) the 48-hour surgical intervention timeline Plaintiffs' expert 
Dr. Ozuna cites, implicitly also supported by Dr. Chou's opinions, (c) the failure by Plaintiffs to 
refute that the MRI results and findings from Dr. Chen's surgery showed that Mr. Rahban's 
symptoms of CES-R began Saturday morning and his neurologic condition would not have been 
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improved, to a medical probability, if surgery had occurred after Dr. Thomas became 
responsible for Mr. Rahban's care on September 7, 2015 instead of on September 8, 2015, and 
(d) the failure of Plaintiffs' to refute that Mr. Rahban's residual neurologic problems would not 
have improved by surgery on September 7, 2015 after Dr. Thomas shift began because his 
CES-R symptoms had begun Saturday morning and the 48-hour window had nearly passed 
when Dr. Thomas' shift began.  

As a consequence, Plaintiff has not overcome the showing by Defendant that any acts or 
omissions of Dr. Thomas were not the proximate cause of Mr. Rahban's injuries. Based on 
Defendant's negation of the element of causation, Dr. Thomas is entitled to summary judgment 
as a matter of law. For all the foregoing reasons, the motion is granted. 

Evidentiary Objections 

Defendant filed evidentiary objections concurrent with its Reply. The Court rules only on those 
objections material to the Court's ruling on the motion for summary judgment. (Code Civ. Proc. 
§ 437c(q).) The Court confines its ruling on Defendant's evidentiary objection to paragraphs 12 
and 13 of Dr. Ozuna's declaration which directly address causation as it pertains to Dr. Thomas. 

The Court sustains Defendant's objections to Dr. Ozuna's declaration, paragraphs 12 and 13, 
because the statements lack the essential requirements for admission of expert medical opinion 
evidence on causation. (Fernandez v. Alexander (2019) 31 Cal.App.5th 770, 781-782; Sanchez 
v. Kern Emergency Medical Transportation Corp. (2017) 8 Cal.App.5th 146, 155-156.) Among 
other things, to be admitted, the medical expert opinion cannot be conclusory, must contain a 
"reasoned explanation" for the opinions expressed, the opinions expressed must be based on 
facts and assumptions supported by the evidentiary record, and with respect to a causation 
opinion, must be sufficient to convince a trier of fact "that it is more probable than not the 
negligent act was a cause-in-fact of the plaintiff's injury," typically expressed in an opinion to 
"a reasonable degree of medical probability." (Sanchez v. Kern Emergency Medical 
Transportation Corp., supra, 8 Cal.App.5th at 160 [finding inadmissible expert's opinion that was 
not supported by the facts that plaintiff should have been transported immediately upon 
emergency medical personnel's arrival]; Fernandez v. Alexander, supra, 31 Cal.App.5th at 781-
782 (expert declaration was conclusory, not supported by a reasoned explanation, failed to 
respond to opinions of defendant's expert, and his conclusion on causation, though stated to a 
"reasonable degree of medical probability," failed to connect the factual predicates to the 
conclusion, making the declaration inadmissible on summary judgment].)  

As to Dr. Thomas' conduct, the only opinion Dr. Ozuna offers to a degree of medical probability 
is in paragraph 12 which indicates that Mr. Rahban's neurologic condition is "directly related to" 
the lack of "timely" decompression which he attributes in part to Dr. Thomas not ordering a 
neurosurgical consultation "STAT" after he obtained the MRI results. (Ozuna Decl. ¶¶ 11(3) and 
(6) and 12.)  However, that conclusion is not supported by the factual predicates set forth in 
Dr. Ozuna's declaration that there a 48-hour from onset of symptoms time for surgical 
intervention and Mr. Rahban's symptoms began by approximately 7:43 a.m. on September 5, 
2015, more than 48 hours before Dr. Thomas had the MRI results and examined Mr. Rahban.  

The opinions in paragraph 13 are not stated as a medical probability, and refer back to 
Dr. Thomas' failure to act as a minimally trained physician in internal medical, failures detailed in 
paragraph 11 of Dr. Ozuna's declaration and all of which describe acts and omissions that 
Dr. Thomas should have taken after his examination and review of the MRI results which 
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occurred more than 48 hours after the onset of symptoms. Dr. Ozuna's declaration does not 
state facts or opinions suggesting that actions performed to obtain surgical intervention after the 
48-hour time frame would make a positive difference in the patient's residual neurologic 
condition, which might lend some support to the conclusion stated in at least paragraph 12, but 
such facts or opinions are absent. 

Even if the Court considered the opinions regarding Dr. Thomas in paragraphs 12 and 13, 
Dr. Ozuna does not refute, respond to, or address Dr. Chou's conclusions based on the MRI 
results and Dr. Chen's findings after surgery that the severity of the compression shown in those 
records indicates to a medical probability that performing surgery after Dr. Thomas shift began 
on the morning of September 7, 2015 would not have changed the outcome for Mr. Rahban or 
improved his condition compared to the outcome from the surgery on September 8, 2015. 
That unrefuted opinion negates Dr. Thomas being a cause-in-fact of Mr. Rahban's injuries.  

Procedural Issue 

The Court notes that Plaintiffs' opposition evidence does not comply with CRC 3.1110(f)(3) and 
Local Rule 3.42 concerning tabbing of exhibits. Counsel is directed to review these rules and 
comply with them as to any future filings. Failure to do so with respect to future filings may result 
in rejection or disregard of any nonconforming papers, sanctions, or both. 

 

**If oral argument is requested, contact Dept. 33 and opposing counsel by 4pm.  Oral argument 
will be heard on March 11, 2021 at 1:30 pm. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-01688 
CASE NAME: RAHBAN VS. JOHN MUIR 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to June 11, 2021 at 8:30 am. 
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 4.  TIME:  9:00   CASE#: MSC16-01688 
CASE NAME: RAHBAN VS. JOHN MUIR 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY JOHN MUIR 
MEDICAL CENTER, WALNUT CREEK 
* TENTATIVE RULING: * 
 
Before the Court is a motion for summary judgment filed by defendant John Muir Health dba 
John Muir Medical Center, Walnut Creek ("John Muir"). For the reasons set forth, the motion is 
granted. 

Summary of Facts 

On September 3, 2015, Plaintiff Mousa Rahban went to the emergency department of John Muir 
Health in Walnut Creek, reporting low back pain, lower extremity numbness, pain radiating down 
his left leg and difficulty standing. (UMF No. 4.) He was diagnosed with sciatica or impingement, 
with an element of muscle spasm. (UMF No. 5.) 

On September 6, 2015, Mr. Rahban returned to the John Muir emergency department 
complaining of weakness in his right hip and leg, and bladder and bowel control issues, and 
numbness in his lower body and when standing. (UMF Nos. 7, 8.) He was admitted to the 
hospital by defendant, Dr. Muto-Isolani, who diagnosed severe sciatica. (UMF Nos. 9, 10.) 
On the morning of September 7, 2015, he was given an MRI. (UMF No. 16.)  

Defendant Dr. Thomas reviewed the MRI results shortly after the MRI and the report were 
completed, and after reviewing the results, contacted neurologist Dr. Chen to consult. (UMF 
Nos. 16, 17.) On the evening of September 7, 2015, Dr. Chen diagnosed cauda equina 
syndrome, and the following day, Dr. Chen performed surgery to correct the problems shown on 
the MRI. (UMF Nos. 18-21.) John Muir nursing staff regularly monitored Mr. Rahban's condition 
during the time he was at the hospital. (UMF Nos. 7, 13-15, 23-24.) The surgery was without 
complications, and after ongoing monitoring, Mr. Rahban was discharged on September 11, 
2015. (UMF Nos. 22-32.) 

Plaintiffs have sued John Muir and several doctors, specifically Drs. Muto-Isolani, Panchal, 
Thomas, and Chen, for medical negligence based on ongoing symptoms Mr. Rahban contends 
he is suffering from the cauda equina syndrome, and for loss of consortium, liability for which is 
dependent upon proof of Plaintiffs' negligence claim. (See Hahn v. Mirda (2007) 147 
Cal.App.4th 740, 746 [loss of consortium claim "stands or falls based on whether the spouse of 
the party alleging loss of consortium has suffered an actionable tortious injury"].) 

Summary Judgment Standards and Analysis 

Under Code of Civil Procedure § 437c(c), a motion for summary judgment "shall be granted if all 
the papers submitted show that there is no triable issue as to any material fact and that the 
moving party is entitled to judgment as a matter of law." (CCP § 437c(c).) No party has opposed 
John Muir's motion for summary judgment. To the contrary, Plaintiffs have filed a statement of 
non-opposition to the motion. Plaintiffs' statement of non-opposition effectively concedes that all 
material facts set forth in support of the John Muir motion are undisputed. Based on the motion, 
the undisputed material facts with supporting evidence (see UMF Nos. 2-5, 7-9, 12-15, 22-32), 
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and Plaintiffs' statement of non-opposition, the Court grants John Muir's motion for summary 
judgment. 

 

**If oral argument is requested, contact Dept. 33 and opposing counsel by 4pm.  Oral argument 
will be heard on March 11, 2021 at 1:30 pm. 
 

  

 5.  TIME:  9:00   CASE#: MSC18-01268 
CASE NAME: SHAW VS MIRANDA-ACEVEDO/FARMER 
HEARING ON MOTION TO/FOR COMPEL PLTF TO PROVIDE RESP TO DEMAND 
FOR PRODUCTI, FILED BY ELIZABETH MIRANDA-ACEVEDO 
* TENTATIVE RULING: * 
 
Off calendar per Notice filed 3/2/21. 

 

  

 6.  TIME:  9:00   CASE#: MSC19-00288 
CASE NAME: ERICA GUADARRAMA VS CVS PHARMA 
HEARING ON MOTION TO/FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY LONGS DRUG STORES CALIFORNIA, L.L.C. 
* TENTATIVE RULING: * 
 
Granted. No opposition.  
 
 
**If oral argument is requested, contact Dept. 33 and opposing counsel by 4pm.  Oral argument 
will be heard on March 11, 2021 at 1:30 pm. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-00744 
CASE NAME: COLBERT VS YU 
HEARING ON MOTION TO/FOR STRIKE FEES AND TAX COSTS FILED BY 
MARDEL REALTY AND LOANS, INC., DORIS DE LEON 
* TENTATIVE RULING: * 
 
See line 8.  
 
 
**If oral argument is requested, contact Dept. 33 and opposing counsel by 4pm.  Oral argument 
will be heard on March 11, 2021 at 1:30 pm. 
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 8.  TIME:  9:00   CASE#: MSC19-00744 
CASE NAME: COLBERT VS YU 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT ON DEF MARDEL REALTY 
FILED BY SONJA NICOLLE COLBERT, SONJA COLBERT REAL ESTATE BROKER 
* TENTATIVE RULING: * 
 
The Motion for Judgment, and Attorneys’ Fees is Granted in part. It is clear that Plaintiffs and 
Cross-Defendants are prevailing parties on the appeal and Anti-SLAPP motion. As a result, they 
are entitled to an award of attorneys’ fees pursuant to CCP §425.16(c)(1). After a thorough 
review of all of the claimed billing entries, the Court finds that the fees requested are excessive 
for the reasonably necessary work that was required. In Melnyk v. Robledo (1976) 64 Cal. App. 
3d 618, the Court’s role in this process was described as follows:  
 

It is well established that the determination of what constitutes 
reasonable attorney fees is committed to the discretion of the trial 
court, whose decision cannot be reversed in the absence of an 
abuse of discretion. (Citations) The value of legal services 
performed in a case is a matter in which the trial court has its own 
expertise. The trial court may make its own determination of the 
value of the services contrary to, or without the necessity for, 
expert testimony. (Citations) The trial court makes its 
determination after consideration of a number of factors, including 
the nature of the litigation, its difficulty, the amount involved, the 
skill required in its handling, the skill employed, the attention given, 
the success or failure, and other circumstances in the case. (at pg. 
623, 624) 
 

The court finds that Mr. Sherrer’s hourly billing rate of $375 is reasonable given the nature and 
complexity of the issues involved in this case. However, the time claimed to have been spent on 
the original motion and on the appeal appear to this Court to be excessive. Although the issues 
presented were somewhat unique, they did not require any lengthy or complicated examination 
and analysis of factual material or legal concepts. With respect to the Anti-SLAPP motion, over 
half of the claimed hours (18.5) were for services performed before the actual drafting of the 
motion began on October 7, 2019. These preparatory services included a great deal of legal 
research and evidentiary review. While some of this work was reasonably necessary, the Court 
finds that 10 hours is appropriate given the issues presented. The remainder of the billed hours 
for preparation of the moving papers, the reply and attendance at the hearing appear 
reasonable and are allowed. The total fees awarded related to the Anti-SLAPP motion is set at 
$9000 (24 hours @ $375). 
 
With respect to the appeal, 53.3 hours of the 74.3 hours claimed were spent on “Assemblage of 
appendixes.” In reviewing the indexes for these appendixes, it is apparent that they simply 
consisted of the pleadings and associated exhibits that had been previously submitted to the 
Court in this matter. It must have been a somewhat simple matter to identify these documents 
from the litigation file, then copy and compile them into the required format. The Court finds that 
20 hours is the maximum reasonable time for these services. The remainder of the billings are 
reasonable. The total fees awarded for the appeal are $15,375.    
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 The Court also awards fees associated with these two motions in the amount of $4,500 
representing 12 hours of time reasonably spent to preform that work. Total fees awarded are 
therefore $28,875.  All costs submitted are reasonable and shall be awarded with the exception 
of the two entries withdrawn by Plaintiffs which total $56.60.  
 
 
**If oral argument is requested, contact Dept. 33 and opposing counsel by 4pm.  Oral argument 
will be heard on March 11, 2021 at 1:30 pm. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-01108 
CASE NAME: LANDAVERDE VS FAIR DRIVE PARTN 
HEARING ON MOTION TO/FOR COMPEL COMPLIANCE W/DEPO SUBPOENA TO 
JUAN C MEJIA, FILED BY RAFAELA LANDAVERDE, MONICA 
* TENTATIVE RULING: * 
 
Continued to May 13, 2021 at 9:00 AM in Dept. 33. Parties advise case has settled. 

 

  

10.  TIME:  9:00   CASE#: MSC19-01108 
CASE NAME: LANDAVERDE VS FAIR DRIVE PARTN 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY FAIR DRIVE 
PARTNERS, LLC, 
* TENTATIVE RULING: * 
 
Continued to May 13, 2021 at 9:00 AM in Dept. 33. Parties advise case has settled. 

 

  

11.  TIME:  9:00   CASE#: MSC19-01108 
CASE NAME: LANDAVERDE VS FAIR DRIVE PARTN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to May 13, 2021 at 9:00 AM in Dept. 33. Parties advise case has settled. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   03/04/21 

 
 

- 16 - 

12.  TIME:  9:00   CASE#: MSC19-02614 
CASE NAME: INGRID C WHEAT VS ERIKA JAMES 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of WHEAT FILED BY 
ERIKA JAMES, PHILLIP JAMES 
* TENTATIVE RULING: * 
 
Defendants Erika James and Phillip James (“James Defendants”) bring a demurrer challenging 
the operative First Amended Complaint (“1AC”). The demurrer contends that all six causes of 
action pled in the 1AC are time-barred, and that the third cause of action, for breach of contract, 
fails because it does not allege whether the relevant contract is written, oral, or implied by 
conduct. 

Legal Standards 

It is well settled that a demurrer admits all properly pleaded material facts, but not legal or 
factual conclusions or contentions of law. (City of Dinuba v. County of Tulare (2007) 41 Cal.4th 
859, 865.) The Court also may consider matters of which the Court may take judicial notice. 
(Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) If the properly pleaded facts support a cause of 
action under any valid theory, the complaint survives the demurrer. (Tran v. Farmers Group, Inc. 
(2002) 104 Cal.App.4th 1202, 1211.) In determining whether the complaint states a claim for 
relief, the Court gives “the complaint a reasonable interpretation, reading it as a whole and its 
parts in their context.” (Evans v. City of Berkeley (2006) 38 Cal.4th 1, 6.)  

Brief Factual Summary 

As stated above, for purposes of ruling on the demurrer, the Court must accept as true all 
properly pleaded material facts. Accordingly, the Court summarizes the factual allegations 
contained in the 1AC and accepts them as true for present purposes. 

The crux of this case is plaintiff Ingrid Wheat (“Wheat”)’s allegation that she “was supposed to 
obtain $65,000 in exchange for … executing a second lien” on her residence, but despite the 
second lien being placed on her property, she “received only a fraction of that amount.” 
(1AC ¶ 1.)  

Wheat bought her house under a purchase money mortgage financed by Chase. (1AC ¶¶ 13-
14.) It was a variable rate mortgage, sometimes called a subprime mortgage. (¶¶ 13-14.) When 
the interest rate applicable to the Chase mortgage increased, Wheat struggled to make the 
payments, and so she sought a second mortgage to help her meet her obligations and avoid 
foreclosure under the Chase mortgage. (¶¶ 16, 18, 21.) She obtained a second mortgage 
through defendants. Some of the money she was to receive under the second mortgage was to 
be paid in monthly installments of $900, to assist her in meeting her obligations under the Chase 
mortgage. (¶¶ 23-27.) The second mortgage closed in July 2007. (¶ 26.) The payments were 
supposed to begin around that time and conclude on June 23, 2009. (¶ 26.) Wheat received 
the first few monthly payments, and then the payments stopped. (¶ 28.) Although Wheat 
never received the full amount she was due under the second mortgage, the James Defendants 
have nonetheless attempted to collect money from Wheat pursuant to the second mortgage. 
(¶¶ 34, 41.) 

First Cause of Action: Declaratory Judgment 

The first cause of action alleges that there is an actual controversy concerning the parties’ 
“respective rights and duties under the second loan agreement and the second deed-of-trust.” 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   03/04/21 

 
 

- 17 - 

(1AC ¶ 56.) Wheat “contends the second loan agreement for $65,000 was placed on the 
Subject Property by means of fraud” while Defendants “seek to fully enforce the second loan 
agreement and deed-of-trust knowing full well of the fraud by which it was placed on the Subject 
Property.” (Id.) 

Additionally, the 1AC alleges that a controversy exists in that James Defendants are attempting 
to collect amounts under the second loan agreement and the second deed of trust that Wheat 
contends are time-barred. (1AC ¶ 57.) 

The Court disagrees that the declaratory relief cause of action is time-barred. The limitations 
period applicable to an action for declaratory relief is the same as the underlying claim. (Bank of 
New York Mellon v. Citibank, N.A. (2017) 8 Cal.App.5th 935, 943.) As discussed below, the 
quiet title cause of action is not time-barred, and the declaratory relief cause of action seeks 
similar relief—that is, it asks the Court to decide whether Wheat owes anything pursuant to the 
loan and where the parties stand in relation to the title on Wheat’s home. Because the 
underlying quiet title claim is not time-barred, neither is the declaratory relief cause of action. 

The demurrer to the first cause of action is overruled. 

Second Cause of Action: Fraud 

The basis of the fraud cause of action is that Defendants lied to Wheat when “they stated that 
[Wheat] would receive a second mortgage loan … in the amount of at least $41,000 in 
exchange for a second lien on the property in the amount of $65,000 … Defendants made a 
material nondisclosure when they failed to inform [Wheat] that [Defendants] intended to retain 
more than $35,000 of the $65,000 loan.” (1AC ¶¶ 63-64.) 

The statute of limitations applicable to a fraud cause of action is three years. (CCP § 338(d).) 
Here, the allegations of the 1AC make clear that the purported fraud occurred during the 
negotiation of the loan, in the summer of 2007. (1AC ¶¶ 23-28.) Although Wheat says she did 
not know the identity of Erika James or Phillip James at that time, (¶ 27), Wheat certainly 
learned that the James Defendants were making efforts to collect money related to the loan no 
later than October 2011. (¶ 41.) 

The opposition argues that Defendants should be estopped from relying on the statute of 
limitations with respect to the fraud cause of action because the identities of the James 
Defendants were not disclosed during the negotiation of the loan, and Wheat only discovered 
their identities and their relationship to the loan when, in March 2019, she learned of an 
August 2015 assignment by which the James Defendants were assigned all interest in the 
relevant deed.  

The Court first considers that Wheat is, in effect, saying that she did not know the identity of 
James Defendants until March 2019, and that, as a result, her fraud cause of action did not 
accrue until March 2019. 

The problem with that argument is that Wheat does not say she was unaware of the existence 
of a fraud claim. She is saying she did not know that the James Defendants were the correct 
defendants in a fraud claim. But the identity of the defendant is not an element of a fraud cause 
of action, and the delayed discovery rule does not apply to the failure to identify a defendant. 
(Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 807; Bernson v. Browning-Ferris 
Industries (1994) 7 Cal.4th 926, 932.)  

The Court notes here that the James Defendants observe that Erika James is mentioned in the 
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documents attached to the 1AC, although the 1AC alleges to the contrary. (¶ 27.) At this stage, 
the Court considers that it is unnecessary to determine if those documents put Wheat on any 
form of notice as to Erika James’s identity and/or her role in Wheat’s alleged harm, and if so, 
when. Even if Wheat only learned the identities of the James Defendants in March 2019, it does 
not change the analysis under the discovery rule. The facts alleged in the 1AC make clear that 
Wheat knew she had been defrauded by someone long before March 2019. 

As far as estoppel, “[e]quitable estoppel will preclude a defendant from pleading the bar of the 
statute of limitations where the plaintiff was induced to refrain from bringing a timely action by 
the fraud, misrepresentation or deceptions of the defendant. A defendant should not be 
permitted to lull his adversary into a false sense of security, cause the bar of the statute of 
limitations to occur and then plead in defense the delay occasioned by his own conduct.” 
(Citizens for a Responsible Caltrans Decision v. Dept. of Transportation (2020) 46 Cal.App.5th 
1103, 1128.) 

The problem with Wheat’s reliance on the doctrine here is that neither the opposition nor the 
1AC suggests or alleges what conduct the James Defendants engaged in to induce Wheat to 
refrain from bringing a timely action. Wheat not knowing who the James Defendants were vis-à-
vis the loan (even assuming, arguendo, Wheat did not have that knowledge) is quite a different 
thing from the James Defendants taking action to induce Wheat into refraining from filing a 
lawsuit. 

Because leave to amend must be granted liberally, and the Court considers a reasonable 
possibility exists that Wheat can allege, in good faith, that the James Defendants took some 
specific action to induce her forbearance, the demurrer as to the fraud cause of action is 
sustained with leave to amend. 

Third Cause of Action: Breach of Contract 

The statute of limitations applicable to a breach of contract cause of action is four years if the 
contract is written, and two years if the contract is oral. (CCP §§ 337, 339.)  

Here, the 1AC alleges that the breach occurred when Wheat did not receive the monthly 
payments she was promised as part of the loan arrangement. The payments stopped shortly 
after the loan closed. (1AC ¶ 28.) The 1AC alleges that the payments were to be complete by 
June 23, 2009. (¶ 31.) Thus, the Court considers that the breach was complete by June 23, 
2009, and so ordinarily, a complaint, to be timely, would have needed to have been filed on or 
before June 23, 2013 (assuming the contract was written, which provides the longest possible 
limitations period). 

Opposing the demurrer, Wheat argues that the continuous accrual doctrine applies here to save 
both the third and fourth causes of action. Wheat says: 

[Wheat] may maintain both a breach of the Note and breach of good faith and fair 
dealing under the continuous accrual doctrine as to any interest that this Court 
rules is owed under the Note for the prior four years to the extent Defendants 
seek interest that includes interest on principal amounts Plaintiff never received 
… Here, Defendants have sought interest on amounts never provided and 
continue to do so. If this Court were to hold the Defendants are entitled to interest 
within the last four-years [sic] in accordance with the Note, [Wheat] would seek to 
maintain a breach of the Note as to the determination of interest for each of the 
last four years to the extent such interest is based on an improper principal 
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balance. 

(Opp. 12:14-13:3.) 

Charitably, it appears that Wheat is arguing some form of contingent defense. That is, if the 
Court were to make a ruling that Defendants are entitled to interest payments under the Note, 
then Wheat would assert that all or part of those payments are not actually owed because 
Defendants breached their obligations under the Note in the first instance. In other words, 
it would appear that Wheat is saying that because Defendants did not perform their obligations 
under the Note, they cannot recover under the Note. That may be so, but such an argument is 
inapplicable here.  

Continuous accrual relates to when the breaching party continuously breaches an obligation. 
Put differently, continuous accrual applies when a party commits a series of wrongs, with each 
individual wrong triggering its own limitations period. (See, e.g., Aryeh v. Canon Business 
Solutions, Inc. (2013) 55 Cal.4th 1185; Gilkyson v. Disney Enterprises, Inc. (2016) 244 
Cal.App.4th 1336.) Here, Wheat alleges that the James Defendants have engaged in collection 
activity more recently than summer 2009. That may be so, but collection activity is not, itself, a 
breach of any contract. The breach occurred when Wheat was not paid the monthly installments 
she was promised under the loan. The James Defendants engaging in collection activity is not a 
breach of any obligation they owe Wheat. 

If Defendants ever bring an action against Wheat to enforce the Note, she is free to assert any 
defense she wishes in that action. It suffices to say here that Wheat’s speculation that some 
court at some future time may “hold the Defendants are entitled to interest within the last” four 
years under the Note is not sufficient to invoke the continuous accrual doctrine. The 1AC does 
not allege, and Wheat does not suggest in her opposition, that any breach of contract occurred 
after the summer of 2009, when Wheat was not paid the monthly payments she was promised. 

The cause of action for breach of contract is time-barred. The continuous accrual doctrine is 
inapplicable here. Wheat has not suggested any basis for amending the 1AC to allege a timely 
breach of contract action, and the Court can discern none. The demurrer as to the third cause of 
action is sustained without leave to amend. As discussed above, this ruling is the result even if 
the longer limitations period applicable to written contracts applies. It is thus unnecessary for the 
Court to address the demurrer’s argument that Wheat failed to specify whether the contract was 
written, oral, or implied by conduct. 

Fourth Cause of Action: Breach of Covenant of Good Faith and Fair Dealing 

The statute of limitations applicable to a cause of action for breach of the implied covenant of 
good faith and fair dealing is frequently arguable. The gravamen of the action, rather than the 
label, controls. Often, causes of action for breach of the implied covenant of good faith and fair 
dealing are based upon fraud, and so the limitations period is three years. It appears to the 
Court that a three-year limitations period would apply here, but no party really addresses the 
limitations period applicable to this cause of action. In any event, the Court considers that even 
if the limitations period were four years (the period applicable to a breach of contract cause of 
action), this cause of action would be time-barred. 

The only argument Wheat offers in opposition is the continuous accrual argument, which the 
Court addressed above. The Court does not repeat that analysis here. 

The demurrer to the fourth cause of action is sustained without leave to amend. 
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Fifth Cause of Action: 17200 Claim 

The latest acts that form the basis of the 17200 cause of action for unfair business practices, 
as against the James Defendants, appears to be their efforts to collect money under the 
relevant note. (Opp. at 14.) The 1AC alleges collection activity in Fall 2009, October 2011, and 
September 2015. (¶¶ 34, 41, 49.) 

The limitations period applicable to a 17200 claim is four years. (Bus. and Prof. Code § 17208; 
Cortez v. Purolator Air Filtration Products Co. (2000) 23 Cal.4th 163, 179.) Here, the complaint 
was filed on December 13, 2019, more than four years after the last alleged collection activity. 
Accordingly, the 17200 claim is time-barred. However, the Court considers that there is a 
reasonable possibility that Wheat can allege, in good faith, collection activity that occurred in the 
four years immediately preceding December 13, 2019, and so leave to amend is granted. 

Sixth Cause of Action: Quiet Title 

The demurrer fails to identify the limitations period applicable to a quiet title cause of action, and 
instead seems to treat it as if it is a derivative cause of action, subject to the same limitations 
periods governing the other causes of action. The demurrer devotes only four lines to the quiet 
title cause of action. The Court considers that it runs afoul of Rule of Court 3.1113 (failure to 
support a demurrer with a memorandum constitutes admission that it is meritless) and can be 
overruled on that basis alone. 

However, even if the Court does the work for the James Defendants, the demurrer to the quiet 
title cause of action still would be overruled.  

There is no limitations period applicable to a quiet title cause of action as such. (Muktarian v. 
Barmby (1965) 63 Cal.2d 558, 560-561.) Thus, the Court ordinarily must look to the underlying 
theory of relief to determine the applicable limitations period. (Id.) However, “no statute of 
limitations runs against a plaintiff seeking to quiet title while he is in possession of the property.” 
(Id.) The rationale behind Muktarian is that a plaintiff in possession should not need to go to the 
expense and inconvenience of litigating a claim related to the property’s title while his ownership 
interest is unchallenged. (Id.)  

Very recent authority confirms this reasoning. In Reuter v. Macal (2020) 57 Cal.App.5th 571, the 
Court of Appeal reasoned that because the defendant had not asserted an adverse claim of title, 
there was no reason for plaintiff to incur the expense of inconvenience of litigation. (Id. at p. 
578.) Here, while the James Defendants have sought to collect money under the loan 
arrangement, they have not sought to enforce the loan by foreclosing and forcing the sale of the 
property. Even more convincing, our Supreme Court, as well as Reuter, has found that 
“undisturbed possession” is the key factor to consider when determining these issues. (Reuter, 
supra, 57 Cal.App.5th at p. 579; Mayar v. L&B Real Estate (2008) 43 Cal.4th 1231, 1237.) It is 
undisputed that Wheat has enjoyed undisturbed possession of the property. 

The reply brief contends that this rule does not apply, because what Wheat actually seeks is a 
reformation of the second mortgage. The Court rejects this argument. The prayer for relief 
plainly seeks rescission of the lien, and in any event, the undisturbed possession rule discussed 
in Reuter and Mayar applies here. 

As to the sixth cause of action, the demurrer is overruled.  

Conclusion and Order 
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As to the first cause of action, for declaratory relief, the demurrer is overruled. 

As to the second cause of action, for fraud, the demurrer is sustained with leave to amend. 

As to the third cause of action, for breach of contract, the demurrer is sustained without leave to 
amend. 

As to the fourth cause of action, for breach of the implied covenant of good faith and fair dealing, 
the demurrer is sustained without leave to amend. 

As to the fifth cause of action, for unlawful or unfair business practices constituting a breach of 
Business and Professions Code section 17200 et seq., the demurrer is sustained with leave to 
amend. 

As to the sixth cause of action, for quiet title, the demurrer is overruled. 

Should Wheat choose to contest this tentative ruling, she is of course free to contest the merits 
of the Court’s ruling. However, if part of her argument is that leave to amend should be granted 
on the third or fourth causes of action, she would be wise to come to any hearing on this matter 
prepared to discuss how—if at all—she could allege additional facts in good faith that would 
alter the Court’s conclusions, and what those facts are. 

If a second amended complaint is filed in response to this ruling, it shall be filed and served on 
or before March 26, 2021, with a responsive pleading due thereafter per code. If Wheat chooses 
not to amend in response to this ruling, the James Defendants shall file and serve their answer 
to what remains of the 1AC on or before April 2, 2021. 

 

**If oral argument is requested, contact Dept. 33 and opposing counsel by 4pm.  Oral argument 
will be heard on March 11, 2021 at 1:30 pm. 
 

  

13.  TIME:  9:00   CASE#: MSC20-00858 
CASE NAME: FLEXI-VAN LEASING VS ROYAL INT 
HEARING ON MOTION TO/FOR VACATE DEFAULT JUDGMENT & ENTRY OF 
DEFAULT FILED BY ROYAL INTERMODAL INC. 
* TENTATIVE RULING: * 
 
 Defendant Royal Intermodal, Inc.’s Motion to Vacate Default Judgment and Entry of 
Default is granted. 
  
Background 
 
 This action is a complaint for money.  Plaintiff Flexi-Van Leasing, Inc. alleges Defendant 
Royal Intermodal, Inc. became indebted to Plaintiff in the agreed sum of $54,848.45 for goods 
and services rendered to Defendant. Defendant failed to pay. Plaintiff filed this action.   
 
    Defendant’s agent for service of process is Mandeep Singh, president and CEO of 
Royal Intermodal, Inc. Substitute service was made on May 29, 2020 at the UPS store located 
at 1511 Sycamore Avenue, #M281 in Hercules.  According to the Articles of Incorporation and 
Statement of Information filed with the Secretary of State, Defendant’s corporate address and 
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address for agent of service of process is 1511 Sycamore Street, Suite #M281. The summons 
and complaint were left with Carina Digrazia, the manager at the UPS store.  The process 
server then mailed copies of the documents on May 30, 2020, to the same address.  
  
 Defendant did not file a response.  Default was entered on July 30, 2020.  Plaintiff’s 
Request for Court Judgment was filed on August 11, 2020.  Judgment filed on September 10, 
2020.  Writ of executions issued on September 22, 2020. 
 
 
Motion 
 
 Pursuant to CCP §§ 473.5(a), 473(d), and 473(b), Defendant Flexi-Van Leasing, Inc. 
brings this motion to set aside the default judgment and entry of default on the grounds it did not 
have actual notice of the action in time to defend itself (CCP § 473(d)); it was never properly 
served with the summons and complaint and the judgment is void;  the service of summons and 
complaint failed to comply with CCP § 415.20(c); and the default and default judgment were 
entered due to the party’s mistake, inadvertence, surprise, or excusable neglect CCP § 473(b).  
Defendant is bringing this motion within six months of the entry of default.  Here, Defendant 
maintains it never received the mailing from the UPS store at his home address as required by 
Bus. & Prof. Code 17538.5. Therefore, service was not complete under CCP § 415.20(c).     
 
 Plaintiff opposes the motion on the ground Defendant failed to meet its burden of proof 
of demonstrating excusable neglect and diligence. Plaintiff claims Defendant was either avoiding 
service by not regularly retrieving the mail for his business, or was deliberately neglectful by 
failing to retrieve the mail. “The party seeking relief, however, bears the burden of proof in 
establishing a right to relief. [Citation.] The burden is a ‘double’ one: the moving party ‘must 
show a satisfactory excuse for his default, and he must show diligence in making the motion 
after discovery of the default.’[Citation.]”  (Hopkins & Carley v. Gens (2011) 200 Cal.App.4th 
1401, 1410, internal quotation marks omitted.)   
 
    
Analysis 
 
  CCP § 473.5 provides in pertinent part: 
 

(a) When service of a summons has not resulted in actual notice to a party in 
time to defend the action and a default or default judgment has been entered 
against him or her in the action, he or she may serve and file a notice of motion 
to set aside the default or default judgment and for leave to defend the action. 
The notice of motion shall be served and filed within a reasonable time, but in no 
event exceeding the earlier of: (i) two years after entry of a default judgment 
against him or her; or (ii) 180 days after service on him or her of a written notice 
that the default or default judgment has been entered. 
  

 “‘The phrase "actual notice" in section 473.5 "means genuine knowledge of the party 
litigant and does not contemplate notice imputed to a principal from an attorney's actual notice.’ 
[Citation.]”   (Tunis v. Barrow (1986) 184 Cal.App.3d 1069, 1077.) Defendant maintains it did not 
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have actual notice of the summons and complaint in time to defend the action.  “If service of 
summons was not made or was improper, and actual notice was not received, the default 
judgment is void for lack of personal jurisdiction.” (Yeung v. Soos (2004) 119 Cal.App.4th 576, 
582-583.)   
 
 Plaintiff purportedly served Defendant by substitute service on the UPS Store.   
“To be constitutionally sound the form of substituted service must be ‘reasonably calculated to 
give an interested party actual notice of the proceedings and an opportunity to be heard . . . 
[in order that] the traditional notions of fair play and substantial justice implicit in due process are 
satisfied.’ [Citations.]” (Zirbes v. Stratton (1986) 187 Cal.App.3d 1407, 1416.)  Here, Defendant 
maintains it was never served with written notice of the complaint and summons and was 
entirely unaware of the lawsuit until after the judgment was obtained. Defendant maintains it 
never received the mailing from the UPS store at his home address as required by Bus. & Prof. 
Code 17538.5. Therefore, service was not complete under CCP § 415.20(c). 
     
 The UPS Store is a commercial mail receiving agency.  As such it may serve as 
Defendants agent for service of process. Cal. Code of Civ. Proc. § 415.20(c) provides: 
Notwithstanding subdivision (b), if the only address reasonably known for the person to be 
served is a private mailbox obtained through a commercial mail receiving agency, service of 
process may be effected on the first delivery attempt by leaving a copy of the summons and 
complaint with the commercial mail receiving agency in the manner described in subdivision (d) 
of Section 17538.5 of the Business and Professions Code. 
 
 Here, this issue is whether the service was completed in the manner described in B & P 
Code § 17538.5.  Business & Professions Code § 17538.5(d) provides:  
 

Every person receiving private mailbox receiving service from a CMRA in this 
state shall be required to sign an agreement, along with a USPS Form 1583, 
which authorizes the CMRA owner or operator to act as agent for service of 
process for the mail receiving service customer. Every CMRA owner or operator 
shall be required to accept service of process for and on behalf of any of their 
mail receiving service customers, and for two years after termination of any mail 
receiving service customer agreement. Upon receipt of any process for any 
mailbox service customer, the CMRA owner or operator shall (A) within 48 hours 
after receipt of any process, place a copy of the documents or a notice that the 
documents were received into the customer’s mailbox or other place where the 
customer usually receives his or her mail, unless the mail receiving service for 
the customer was previously terminated, and (B) within five days after receipt, 
send all documents by first-class mail, to the last known home or personal 
address of the mail receiving service customer. The CMRA shall obtain a 
certificate of mailing in connection with the mailing of the documents. Service of 
process upon the mail receiving service customer shall then be deemed 
perfected 10 days after the date of mailing. 

 
 Defendant maintains that UPS did not mail the documents to his residence. Singh, 
president and CEO of Royal Intermodal, Inc., declares that his home address is registered with 
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UPS Store in Hercules.  He declares that he never received any mail from UPS.  (Singh Decl., 
¶7.)    
   “In the absence of a voluntary submission to the authority of the court, compliance with 
the statutes governing service of process is essential to establish that court's personal 
jurisdiction over a defendant. (§ 410.50.)” (Dill v. Berquist Construction Co. (1994) 24 
Cal.App.4th 1426, 1439.)  “Thus, a default judgment entered against a defendant who was not 
served with a summons in the manner prescribed by statute is void. [Citation.]’ [Citation.] Under 
section 473, subdivision (d), the court may set aside a default judgment which is valid on its 
face, but void, as a matter of law, due to improper service. [Citations.]”  (Ellard v. Conway (2001) 
94 Cal.App.4th 540, 544.)  When a defendant challenges that jurisdiction, the burden is on 
the plaintiff to prove the existence of jurisdiction by proving, inter alia, the facts requisite to an 
effective service. (See Dill v. Berquist Construction Co. (1994) 24 Cal.App.4th 1426, 1439-
1440.)  Here, Plaintiff has provided no evidence of the CRMA’s mailing of the documents to 
Defendant’s residence to complete service of process pursuant to B & P Code § 17538.5. 
 
 CCP § 415.20(c) was recently enacted and the Court found no published cases on the 
added amendment and the parties did not cite to any.  However, the Court located unpublished 
cases which suggest the Plaintiff needs to provide proof of the CMRA’s mailing of the 
documents for service of process to be effected.   
 
  The provisions of section 473 of the Code of Civil Procedure are to be liberally 
construed. “‘It is the policy of the law to favor, wherever possible, a hearing on the merits, and 
appellate courts are much more disposed to affirm an order where the result is to compel a trial 
upon the merits than they are when the judgment by default is allowed to stand and it appears 
that a substantial defense could be made.’ [Citation.]” (Murray & Murray v. Raissi Real Estate 
Development, LLC (2015) 233 Cal.App.4th 379, 388.)  Moreover, “Because the law favors 
disposing of cases on their merits, ‘any doubts in applying section 473 must be resolved in favor 
of the party seeking relief from default [citations].”  (Fasuyi v. Permatex, Inc. (2008) 167 
Cal.App.4th 681, 696.)   For these reasons, the Defendant’s motion is granted. 
 
 
Plaintiff’s Objection to Evidence 
 
Objection to Declaration of Mandeep Singh 

1. ¶7—Overrule. 
2. Objections to Statements in the Memorandum of Points of Authorities are arguments not 

evidence.  The objections are overruled. 
 
**If oral argument is requested, contact Dept. 33 and opposing counsel by 4pm.  Oral argument 
will be heard on March 11, 2021 at 1:30 pm. 
 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   03/04/21 

 
 

- 25 - 

14.  TIME:  9:00   CASE#: MSC20-00968 
CASE NAME: NYABENGA LLC  VS MICHEL GNUTZM 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLTFS' 1ST AMND 
CMPLT FILED BY MICHEL GNUTZMAN 
* TENTATIVE RULING: * 
 

Defendant’s motion to strike is granted as to requests number one and two 

(possession of documents), four (punitive damages allegations in the conversion claim), 

and seven (reference to the employee handbook in the breach of oral contract claim). 

The motion is otherwise denied.   

Defendant seeks to strike allegations that Defendant is in possession of certain hard 

copy documents. These allegations are include in the first and second causes of action. These 

requests are granted with leave to amend. The Court’s ruling on the accompanying demurrer 

explains that the first cause of action is likely moot and that the possession of documents in the 

conversion claim is preempted by the California Uniform Trade Secrets Act (CUTSA). Since the 

Court is giving leave to amend in the demurrer, such leave will also be given here.  

Defendant seeks to strike Plaintiffs Nyabenga Silicon Valley and Sacramento from the 

first and second causes of action. This issue is one properly raised in a demurrer, not a motion 

to strike, as it addresses whether a particular plaintiff can state a particular cause of action. 

The request to strike is denied.  

Defendant seeks to strike allegations supporting an award of punitive damages in the 

conversion claim. As with other types of claims, a request for punitive damages based on 

conversion must be supported by allegations of malice, oppression or fraud. (Civil Code section 

3294.) As explained in the demurrer, the portion of the conversion claim that is not barred by 

CUTSA is the laptop, but not the data stored on the laptop. The allegations that Defendant kept 

her work laptop despite a request to return it are insufficient to support punitive damages 

allegations. The request to strike such language from the conversion claim is granted.  

Defendant seeks to strike allegations related to a liquidated damages clause in 

paragraphs 55 and 62. Defendant argues that the clause states the liquated damages may be 

awarded while Plaintiffs alleged that Defendant was required to pay them in the event of a 

breach. Although these allegations could have been clearer, Plaintiffs’ allegations related to 

the liquidated damages clause are not irrelevant, false, or improper. The request to strike them 

is denied.   

Defendant seeks to strike the fourth cause of action to the extent that claim is brought by 

Nyabenga East Bay and Silicon Valley. This issue is one properly raised in a demurrer, not a 

motion to strike. The case cited by Defendant does not support striking a claim based on 

redundancy. Blickman Turkus, LP v. MF Downtown Sunnyvale, LLC (2008) 162 Cal.App.4th 

858, 890 explained that the motion to strike statute was amended in 1982 to remove 

redundancy as one of the reasons to strike allegations in a pleading. (Id. at 890.) The court 

further explained that “[t]he elimination of the reference to redundancy may have rested on 
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the irreproachable rationale that it is a waste of time and judicial resources to entertain 

a motion challenging part of a pleading on the sole ground of repetitiveness.” (Ibid.) The request 

is denied. 

Defendant seeks to strike references to sections of the employee handbook in the 

breach of oral contract claim. Plaintiffs have agreed to strike this language and therefore this 

request is granted.   

Defendant seeks to strike allegations that “Defendant solicited the clients of Plaintiffs 

with the intent to injure Plaintiffs”.  While Defendant makes good point that client names are 

unlikely to be trade secrets, the allegation here is not limited to the client names being trade 

secrets. The allegation more generally alleges that Defendant used trade secrets to solicit 

Plaintiffs’ client. The request to strike this allegation is denied.  

Defendant seeks to strike allegations supporting an award of punitive damages in the 

conversion claim and the trade secrets claim. CUTSA provides for an award of exemplary 

damages in an amount not exceeding twice the actual damages where the misappropriation is 

proven to be willful and malicious. (Civil Code §3426.3(c).) Here, the allegations are that 

Defendant used Plaintiffs’ trade secrets to solicit Plaintiffs’ clients and that some of the clients 

terminated their contracts with Plaintiffs as a result. These allegations are sufficient to support 

the somewhat conclusory allegations that Defendant’s actions were willful and malicious. 

Therefore, the request to strike these allegations is denied.  

Defendant seeks to strike attorney fees allegations in the trade secrets claim. CUTSA 

provides for an award of attorney fees if a claim of misappropriate is made in bad faith or willful 

and malicious misappropriation exists. (Civil Code §3426.4.) Defendant argues there are no 

facts showing such conduct. The Court finds that allegations that Defendant used Plaintiffs’ 

trade secrets to solicit Plaintiffs’ clients is sufficient to show willful and malicious conduct 

supporting an award of attorney fees. The request to strike these allegations is denied.  

 
**If oral argument is requested, contact Dept. 33 and opposing counsel by 4pm.  Oral argument 
will be heard on March 11, 2021 at 1:30 pm. 
 

  

15.  TIME:  9:00   CASE#: MSC20-00968 
CASE NAME: NYABENGA LLC  VS MICHEL GNUTZM 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of NYABENGA LLC 
FILED BY MICHEL GNUTZMAN 
* TENTATIVE RULING: * 
 
 Defendant’s demurrer is sustained with leave to amend as to cause of action one, 
cause of action two (as to Nyabenga Holding Company LLC  and Nyabenga 2 LLC), cause 
of action four (as to Nyabenga 2 LLC) and  cause of action five. The demurrer is overruled 
as to cause of action two (as to Nyabenga LLC), cause of action four (as to Nyabenga 
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LLC and Nyabenga Holding Company LLC) and cause of action six. Plaintiffs shall file and 
sever their second amended complaint by March 18, 2021. 
  

The Plaintiffs each own a TheHomeMag franchise and are in the business of preparing 

magazines that advertise services marketed towards homeowners.  

Defendant worked for the Plaintiffs from 2008 until December 2, 2019. Defendant 

worked for Nyabenga LLC (Nyabenga East Bay) from 2008 to 2012. Then Defendant worked for 

Nyabenga East Bay and Nyabenga Holding Company LLC (Nyabenga Silicon Valley) from 2012 

to 2016. Finally, Defendant worked for all three Plaintiffs from 2016 to 2019. (FAC ¶¶13-15.) 

Defendant worked in various sales positions at the company and her last position was sales 

manager for all three Plaintiffs. (FAC ¶¶16-17.) During her employment, Defendant had access 

to Plaintiffs’ confidential and proprietary business information, including client names and 

contact information; pricing information; details of each client’s contract with the Plaintiffs; data 

and analytics regarding Plaintiffs’ clients; sales and marketing materials and other information 

provided to TheHomeMag franchisees. (FAC ¶18.)  

In 2012, Nyabenga East Bay’s employee handbook included a confidentiality clause 

and a clause requiring the return of company property upon termination. (FAC ¶¶25-27.) 

In 2014, Defendant signed a confidentiality agreement, which Plaintiffs allege covered both 

Nyabenga East Bay and Nyabenga Silicon Valley. (FAC ¶¶20-23.) Plaintiffs allege that in 2016 

when Defendant began working for Nyabenga 2 LLC (Nyabenga Sacramento) she was informed 

that both the employee handbook and the confidentiality agreement applied to Nyabenga 

Sacramento. (FAC ¶¶24, 29.) The confidentiality agreement is attached to the FAC. 

The employee handbook is not attached.  

In 2018, Defendant was given a 13’ Macbook laptop to use for company business. 

(FAC ¶30.) The laptop was owned by the Nyabenga East Bay and contained trade secrets. 

(FAC ¶¶30; 34.) After Defendant was terminated, Plaintiffs demanded that she return the laptop 

and other hard copy documents containing trade secrets and confidential information. 

(FAC ¶36.) Defendant has not returned these items.  

On January 1, 2019, Defendant became an employee of Nyabenga Investments. 

Defendant’s job remained the same, but her employer changed. (FAC ¶31.) Plaintiffs allege that 

the trade secrets and confidential information of each business remained with the business 

entities, but Defendant was allowed to access the information for the purpose of performing her 

job. (FAC ¶32.) Defendant was told that she was still bound by the confidentiality clause in the 

employee handbook and that Defendant had a duty to return all trade secrets and confidential 

information upon termination of Nyabenga Investments. Defendant’s agreement on these points 

was a condition of her employment at Nyabenga Investments. (FAC ¶33.)  

After her termination, Defendant obtained a job with Plaintiffs’ competitor, The Home 

Improvement Guide. The Home Improvement Guide competes directly with both Nyabenga East 

Bay and Nyabenga Silicon Valley. (FAC ¶37.) Plaintiffs allege that Defendant used confidential 
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information to solicit clients and that some of Plaintiffs’ clients have terminated their contracts 

with Plaintiffs. (FAC ¶38.)  

Plaintiffs are suing for (1) replevin – claim and delivery, (2) conversion, (3) breach of 

written contract (by Nyabenga East Bay and Nyabenga Silicon Valley), (4) breach of oral 

contract, (5) misappropriation of trade secrets and (6) Violation of California Comprehensive 

Computer Data Access and Fraud Act (by Nyabenga East Bay).  

Defendant demurs to causes of action one, two, four, five and six based on the failure to 

state fact sufficient to constitute a cause of action. Defendant also demurs to causes of action 

one, two and five for uncertainty and to cause of action four for the failure to allege if the 

contract is oral or written.  

Replevin (C/A 1) 

Defendant demurs to this claim arguing that it has not been properly alleged. Plaintiffs 

argue that this claim is one for return of specific personal property. Given the stipulation 

provided with the reply, it appears this claim is moot or will be moot soon. Therefore, the 

demurrer to this claim is sustained with leave to amend. If Plaintiffs believe that they still have a 

viable claim after the return of the laptop and documents then Plaintiffs may keep this claim in 

their amended complaint and the parties can address this issue in the future.  

Conversion (C/A 2) 

Defendant argues that California Uniform Trade Secrets Act (CUTSA) preempts the 

conversion claim. CUTSA preempts common law conversion claims based on the same nucleus 

of facts as trade secret misappropriation. (Silvaco Data Systems v. Intel Corp. (2010) 

184 Cal.App.4th 210, 232 (overruled on another ground in Kwikset Corp. v. Superior Court 

(2011) 51 Cal.4th 310).) “In order to state a claim for conversion, the plaintiff must identify 

some property in which he had property rights with which the defendant could, and did, interfere. 

If the only arguable property identified in the complaint is a trade secret, and the only basis for 

any property right is trade secrets law, then a conversion claim predicated on the theft of that 

property is unquestionably ‘based upon misappropriation of a trade secret’ (§ 3426.7, subd. (b)) 

and the conversion claim is preempted.” (Id. at 238.)  

Here, the conversion claim based Defendant keeping the laptop and numerous hard 

copy documents. (FAC ¶47.) These documents are the same documents that form the basis of 

Plaintiffs’ trade secret claim. Thus, the conversion claim based on the documents is barred by 

CUTSA. Similarly, the conversion claim based on any files or data contained in the laptop is 

barred. However, a 2018 laptop has some value outside of the information contained within it 

and thus, the claim for conversion of the laptop is not barred by CUTSA. Plaintiff Nyabenga East 

Bay has sufficiently alleged a claim for conversion based on the Laptop (which was described 

with sufficient detail).  
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Therefore, the demurrer is overruled as to Plaintiff Nyabenga East Bay and otherwise 

sustained with leave to amend. Although it appears unlikely that Nyabenga Silicon Valley and 

Sacramento will be able to amend this claim to state a cause of action that is not barred by 

CUTSA, leave to amend is given as this is the first challenge to the complaint.  

The Court is aware that Defendant has agreed to return the laptop to Plaintiffs. 

The Court takes no position on whether the conversion claim will remain viable after the return 

of the laptop. The parties may address this issue with the Court in future demurrers or motions 

if necessary.  

Breach of Oral Contract (C/A 4) 

In the breach of oral contract cause of action, Plaintiffs allege there was an oral contract 

that Defendant agreed to safeguard the trade secrets and confidential information and to be 

bound by the confidential agreement and the employee handbook. (FAC ¶58.)  

Defendant argues that it is unclear if the cause of action is based on an oral or written 

contract. Defendant also argues that it is inconsistent to allege both a written contract based on 

the confidential agreement and the employee handbook and an oral contract based on those 

documents. The oral breach of contract claim is sufficiently alleged and, as Plaintiffs point out, 

they are entitled to bring alternative theories based on the same general facts.  

Defendant argues that the this claim is redundant of the claim for breach of a written 

contract. Occasionally, the Court will sustain a demurrer to a cause of action that is duplicative 

of another cause of action. Here, however, claims for breach of oral and written contracts are 

not necessarily duplicative. The demurrer on this issue is overruled.  

Defendant argues there are no damages alleged as to Nyabenga Sacramento. 

This claim alleges that damages were suffered by the other Plaintiffs, but does not mention that 

Nyabenga Sacramento was damaged. (FAC ¶62.)  

The demurrer is sustained with leave to amend as to Nyabenga Sacramento and 

otherwise overruled.  

Misappropriation of Trade Secrets (C/A 5) 

Defendant argues that the FAC fails to show that the information that Defendant is 

alleged to have misappropriated is actually a trade secret.  

“It is critical to any CUTSA cause of action—and any defense—that the information 

claimed to have been misappropriated be clearly identified. Accordingly, a California trade 

secrets plaintiff must, prior to commencing discovery, “identify the trade secret with reasonable 

particularity.” (Code Civ. Proc., § 2019.210; [citations].)” (Silvaco Data Systems, supra, 184 

Cal.App.4th 210, 221.) “[T]he complainant should describe the subject matter of the trade secret 

with sufficient particularity to separate it from matters of general knowledge in the trade or of 
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special knowledge of those persons who are skilled in the trade, and to permit the defendant to 

ascertain at least the boundaries within which the secret lies.” (Diodes, Inc. v. Franzen (1968) 

260 Cal.App.2d 244, 253.)  

In support of its demurrer, Defendant relies primary on two federal district court cases. 

CleanFish, LLC v. Sims (N.D.Cal. Aug. 14, 2020, No. 19-cv-03663-HSG) 2020 U.S.Dist.LEXIS 

147034 and Zoom Imaging Sols., Inc. v. Roe (E.D.Cal. Nov. 8, 2019, No. 2:19-cv-01544-WBS-

KJN) 2019 U.S.Dist.LEXIS 195374 both support Defendant’s position that the trade secret 

allegations are insufficient. Both federal district courts also found the use of “including, but not 

limited to” when describing the trade secrets was problematic. Plaintiffs did not distinguish these 

cases nor provide citations to any California authorities on this issue. While the federal district 

court cases are somewhat helpful, the Court’s main focus is on the rules provided by California 

appellate authority. Here that means the complainant needs to describe the subject matter of 

the trade secret with sufficient particularity to separate it from matters of general knowledge in 

the trade. Plaintiffs have not done so.  

Plaintiffs allege that the trade secrets include client names and contact information; 

pricing information; details of each client’s contract with the Plaintiffs; data and analytics 

regarding Plaintiffs’ clients; sales and marketing materials and other information provided to 

TheHomeMag franchisees. While it seems possible that some of these items might be trade 

secrets, there is insufficient information alleged for the Court to find that they are trade secrets. 

For example, data and analytics and contract information could be trade secrets or they could 

not be. The Plaintiffs need to provide additional facts to allow the Court to make a determination 

on whether these are trade secrets. Other information does not appear to be trade secrets. For 

example, if Plaintiffs’ clients use the magazines to publish their services then it would seem that 

the clients’ identifies are not secret. Similarly, if the sales and marketing materials are provided 

to homeowners then they would not be secret. On this issue, the demurrer is sustained with 

leave to amend.  

Defendant also argues that Plaintiffs fail to allege facts showing that Defendant used the 

trade secrets. Plaintiffs alleged that Defendant “used the Trade Secrets… in order to gain an 

unfair competition advantage in soliciting Plaintiffs’ clients…” (FAC ¶ 66.) The allegations are 

not too conclusory and the demurrer on this issue fails.  

The demurrer to the trade secrets claim is sustained with leave to amend. Plaintiffs shall 

amend their complaint to remove the “including, but not limited to” language as they agreed to 

do. Plaintiffs shall also amend their trade secrets allegations to address the issues discussed 

above. 

  

Violation of California Comprehensive Computer Data Access and Fraud Act (C/A 6) 

Penal Code section 502(e) provides for civil remedies for the unauthorized access to 

computer data and computer systems. Specifically, that subsection states that “In addition to 
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any other civil remedy available, the owner or lessee of the computer, computer system, 

computer network, computer program, or data who suffers damage or loss by reason of a 

violation of any of the provisions of subdivision (c) may bring a civil action against the violator for 

compensatory damages and injunctive relief or other equitable relief.” (Cal Pen Code § 

502(e)(1).)   

Defendant argues that this claim is preempted by the CUTSA as  “CUTSA provides the 

exclusive civil remedy for conduct  falling within its terms, so as to supersede other civil 

remedies ‘based upon misappropriation of a trade secret.’ (§ 3426.7, subds. (a), (b).)” (Silvaco, 

supra, 184 Cal.App.4th at 236.) Preemption is the wrong concept here as the real question is 

deciding what effect (if any) one state statute has on another state statute.   

In JEB Grp., Inc. v. San Jose (C.D.Cal. Mar. 31, 2020, No. CV 19-04230-CJC(AGRx)) 

2020 U.S.Dist.LEXIS 96186, the court explained that “CUTSA primarily ‘preempts common law 

claims that are based on the same nucleus of facts as the misappropriation of trade secrets 

claim for relief.’ [Citations.]”  JEB Grp. then cited three other district court cases that found that 

claims under section 502 are not preempted by CUTSA. (Id. at *12-13.) The Court is a bit 

surprised that neither party was able to find any of these cases.  

Silvaco, supra, 184 Cal.App.4th 210 does provide some discussion on statutory 

interpretation, but it offers no opinion on how to interpret section 502 and section 3426.7. K.C. 

Multimedia, Inc. v. Bank of America Technology & Operations, Inc. (2009) 171 Cal.App.4th 939 

held that a Business and Profession Code section 17200 claim was preempted by CUTSA. 

(Id. at 962.) This case appeared to involve a unique situation where the statutory basis for 

the 17200 claim was CUTSA. While the Court used the term preemption, the decision 

appeared to be a practical and should be limited to cases where a 17200 claim is based on 

a CUTSA violation.    

Defendant’s reliance on C&H Travel & Tours, Inc. v. Chow (C.D.Cal. Sep. 26, 2018, 

No. 2:18-cv-06690-RGK-MRW) 2018 U.S.Dist.LEXIS 223938 and Band Pro Film & Digital, Inc. 

v. ARRI Inc. (C.D.Cal. Oct. 10, 2012, No. CV 12-03226-CJC(ANx)) 2012 U.S.Dist.LEXIS 

196006 is misplaced. Neither case recognized the difference between preemption of a state 

common law claim and statutory interpretation involving two state statutes. The Court was 

unable to find M Seven Sys. Ltd. v. Leap Wireless Int'l, Inc., No. 12-CV-1424-CAB-(BLMx) 

2013 WL 12072526 in Lexis and a copy of this case was not provided to the Court, but the 

summary provided by Defendant suggests it is another case that relied on preemption instead of 

statutory interpretation. 

Defendant’s argument on preemption fails and the demurrer to this claim is overruled. 

That being said, the statutory interpretation issue has not been addressed by the parties and the 

Court could not quickly locate a California appellate authority addressing the issue. The Court’s 

ruling is without prejudice to Defendant’s raising the issue of statutory interpretation, if they so 

choose, in a subsequent challenge to the pleadings.  
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Uncertainty  

The demurrers to uncertainty are overruled.  

Other Matters 

Defendant’s request for judicial notice of the complaint is denied as unnecessary. 

The complaint is already part of the Court’s file. Defendant’s request for judicial notice of a 

selection of the pages of the employee handbook is denied. The Court does not have sufficient 

information to determine whether this document is appropriate for judicial notice.  

Plaintiffs’ opposition brief leaves something to be desired as it fails to cite and discuss 

relevant legal authority on all issues raised by Defendant. In addition, the parties should be 

aware that when citing to federal district court opinions, the Court has access to Lexis, but not 

Westlaw. The parties should include citations to federal district court opinions in the Lexis 

format. If no such citation exists, then the parties should provide copies of those opinions that 

are only available in Westlaw.  

 
**If oral argument is requested, contact Dept. 33 and opposing counsel by 4pm.  Oral argument 
will be heard on March 11, 2021 at 1:30 pm. 
 

  

16.  TIME:  9:00   CASE#: MSC20-01043 
CASE NAME: BOYD VS. GREGORY FUNDING, LLC 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY GREGORY FUNDING, LLC 
* TENTATIVE RULING: * 
 
 Defendant Gregory Funding’s demurrer is overruled in part, and is sustained in part 

with leave to amend, as set forth below.  Plaintiff shall file any amended complaint on or before 

April 8, 2021. 

 A. The Special Demurrer. 

 Defendant Gregory Funding’s special demurrer is overruled.  Defendant The Mortgage 

Law Firm has filed a declaration of non-monetary status, and plaintiff has not filed an objection 

to that declaration; accordingly, The Mortgage Law Firm is now only a nominal party, and the 

question of which causes of action are asserted against it is moot.  (See Civ. Code, § 2924l.)  

Further, plaintiff’s complaint is reasonably clear that plaintiff intended to assert all causes of 

action against both defendants. 

 B. The General Demurrer. 

  B-1. The First And Fifth Causes of Action. 
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 The First Cause of Action is for breach of the implied covenant of good faith and fair 

dealing, and the Fifth Cause of Action is for breach of contract.  (The breach of contract and 

fraud causes of action are incorrectly numbered on the caption page of the complaint.)  

Defendant Gregory Funding’s general demurrer to these two causes of action is overruled. 

The gist of plaintiff’s complaint is that defendant failed to properly account for loan 

payments and demanded more to reinstate plaintiff’s mortgage loan than was actually due.  

Although plaintiff has not attached copies of the corresponding note and deed of trust, plaintiff’s 

legal theory is reasonably clear.  (See Construction Protective Services, Inc. v. TIG Specialty 

Ins. Co. (2002) 29 Cal.4th 189, 198-199.) 

The distinction between the breach of an express contract term, and the breach of the 

implied covenant not to frustrate the purpose of an express contract term, is often a subtle one, 

and the Court finds that in the case at bar it is not suitable for resolution by demurrer; plaintiff 

has appropriately pleaded a breach of the implied covenant as an alternative legal theory.  

However, the Court is well aware of the limits of the implied covenant theory, and the Court will 

be alert to those limits in future proceedings.  (See, e.g., Thrifty Payless, Inc. v. Mariners Mile 

Gateway, LLC (2010) 185 Cal.App.4th 1050, 1061-62 [the implied covenant cannot contradict 

express contract terms]; Racine & Laramie, Ltd. v. Department of Parks & Recreation (1992) 

11 Cal.App.4th 1026, 1031-32 [the implied covenant does not impose a duty to negotiate a 

new contract].) 

 B-2. The Remaining Causes of Action. 

Defendant Gregory Funding’s general demurrer to the remaining causes of action is 

sustained with leave to amend.  In these causes of action, plaintiff has not intelligibly recast its 

breach of contract allegations in the mold of a viable tort or statutory cause of action.  The 

problems with the remaining causes of action include, but may not be limited to, the following. 

The Second Cause of Action 

The Second Cause of Action is for promissory estoppel.  The Court finds that plaintiff 

has not intelligibly alleged a promissory estoppel theory. 

Promissory estoppel is a way to satisfy the consideration element of a standard breach 

of contract cause of action; it is a ‘consideration substitute’.  (See, Youngman v. Nevada 

Irrigation Dist. (1969) 70 Cal.2d 240, 249 [the purpose of promissory estoppel is to make a 

promise binding without the customary bargained-for consideration].)  In the case at bar, plaintiff 

has already stated two causes of action for breach of contract; it is not apparent why plaintiff 

needs a third. 

Further, plaintiff has not adequately alleged the elements of promissory estoppel, which 

are as follows: (1) a clear and unambiguous promise; (2) actual reliance by the party to whom 

the promise is made; (3) the reliance is both reasonable and foreseeable, and; (4) injury.  

(Thomson v. International Alliance of Theatrical Stage Employees & Moving Picture Machine 

Operators (1965), 232 Cal.App.2d 446, 454.)  The Court notes that a party claiming promissory 
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estoppel must specifically plead all facts relied on to establish these elements.  (Smith v. City 

and County of San Francisco (1990) 225 Cal.App.3d 38, 48.) 

The Third Cause of Action 

 The Third Cause of Action is for negligence.  The Court finds that plaintiff has not alleged 

facts showing the existence of a common law duty of care.  (See Lueras v. BAC Home Loans 

Servicing LP (2013) 221 Cal.App.4th 49, 62-68.)  Further, except in insurance cases, one 

cannot state a tort cause of action based on a breach of contract.   (See Rufini v. CitiMortgage, 

Inc. (2014) 227 Cal.App.4th 299, 311 [violation of TPP agreement did not support a common 

law negligence cause of action].) 

The Fourth Cause of Action 

 The Fourth Cause of Action is for ill-defined “acts or practices in violation of California 

Civil Code § 2924 et seq.”  (Complaint, ¶ 37.)  Plaintiff has not cited legal authority supporting 

the proposition that California recognizes such a vague and diffuse statutory cause of action, 

and the Court — which has substantial experience with wrongful foreclosure cases — is not 

independently aware of any such legal authority. 

The Sixth Cause of Action 

 The Sixth Cause of Action is for fraud.  Plaintiff has not alleged fraud with adequate 

particularity.  (See, Stansfield v. Starkey (1990) 220 Cal.App.3d 59, 73.)  Further, although 

defendant is a corporate entity, plaintiff has not alleged the names of the corporate 

representatives who made the alleged false representations and their authority to speak.  

(See, Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 Cal.App.4th 153, 157.)  Finally, 

plaintiff’s theory of reasonable reliance and resulting damage is obscure: what would plaintiff 

have done differently if defendant had not made the vaguely alleged false representations? 

The Seventh Cause of Action 

 The Seventh Cause of Action is for violation of the Unfair Competition Law.  (See Bus. 
& Prof. Code, § 17200 et seq.)  The Court finds that plaintiff has not alleged a qualifying 
wrongful act; a mere breach of contract does not support a UCL cause of action.  Further, 
plaintiff does not allege the dollar amount of any restitution that plaintiff seeks and how that 
dollar amount was calculated, and what form of injunctive relief plaintiff might be seeking; 
compensatory damages are not an available remedy in a UCL cause of action. 

 
Case Management Conference set for March 5, 2021 is continued to June 11, 2021 at 8:30 in 
Department 33. 
 
 
**If oral argument is requested, contact Dept. 33 and opposing counsel by 4pm.  Oral argument 
will be heard on March 11, 2021 at 1:30 pm. 
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17.  TIME:  9:00   CASE#: MSC20-01043 
CASE NAME: BOYD VS. GREGORY FUNDING, LLC 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGE ALLEGATIONS 
FILED BY GREGORY FUNDING, LLC 
* TENTATIVE RULING: * 
 
Defendant Gregory Funding’s motion to strike is moot, in light of the Court’s ruling on 
defendant’s companion demurrer. 
 
 
**If oral argument is requested, contact Dept. 33 and opposing counsel by 4pm.  Oral argument 
will be heard on March 11, 2021 at 1:30 pm. 
 

  

18.  TIME:  9:00   CASE#: MSC20-01678 
CASE NAME: ALLEN VS UNITED PARCEL SERVICE 
HEARING ON APPLICATION OF ERIN ROYCROFT TO APPEAR PRO HAC VIC ( 
CE FILED BY MICHELLE MARTIN) 
* TENTATIVE RULING: * 
 
Granted. 
 
 
**If oral argument is requested, contact Dept. 33 and opposing counsel by 4pm.  Oral argument 
will be heard on March 11, 2021 at 1:30 pm. 
 

  

19.  TIME:  9:00   CASE#: MSC20-02483 
CASE NAME: GULF COAST VS. XTREME FITNESS 
HEARING ON MOTION TO/FOR VACATE SISTER STATE JUDGMENT FILED BY 
CARDI M. PRINZI 
* TENTATIVE RULING: * 
 
 Defendant Cardi M. Prinzi’s Motion to Vacate Sister-State Judgment is granted. 
Defendant has met his burden of showing the service of process in the sister state action was 
not made or was defective. (Conseco Marketing, LLC v. IFA & Ins. Services, Inc. (2013) 221 
Cal.App.4th 831, 841.)    
 
 
Background 
  
 On or about May 11, 2008, Defendant Xtreme Fitness executed a Promissory Note in 
the original principal amount of $50,000.00 in favor of Plaintiff.  On May 11, 2006 Defendant 
Prince Land executed a Promissory Note in favor of Plaintiff in the amount of $1,025,000.00.  
Defendant Cardi M. Prinzi was a Guarantor on the Notes.  Defendants failed to make payments 
on the Notes when due. Plaintiff alleges breaches of Commercial Guaranties by multiple parties, 
including the Guaranty executed by Defendant Cardi M. Prinzi.   
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 Plaintiff Gulf Coast Bank and Trust Company is the Assignee of a default judgment 
entered in favor of Bank of America on December 13, 2010, in Michigan. However, Plaintiff’s 
counsel indicated that Gulf Coast Bank recently sold the Judgment to The Cadle Company.  
 
  
Motion 
 
  Defendant Cardi M. Prinzi brings this motion pursuant to CCP § 1710.40 to set aside 
the Sister-State judgment on the grounds that (1) the court in the Michigan action lacked 
fundamental, personal jurisdiction over him, which makes the resulting judgment void, and 
(2) Defendant has meritorious defenses. 
 
 Plaintiff opposes the motion on the ground Defendant contractually availed himself to the 
jurisdiction of Michigan when he executed the Commercial Guaranty.   The Commercial 
Guaranty specifically provides that the Guaranty will be governed under Michigan law and that 
Oakland County, Michigan is the correct venue. Furthermore, Plaintiff contends Defendant has 
no meritorious defense.  
 
 
Analysis 
 
 “The ruling on a motion to set aside a judgment rests in the sound discretion of the trial 
court and will not be set aside on appeal unless a clear abuse of discretion appears. [Citations.]”  
(Conseco Marketing, LLC v. IFA & Ins. Services, Inc. (2013) 221 Cal.App.4th 831, 841.) 
 
  “Under the full faith and credit clause (U.S. Const., art. IV, § 1), ‘a judgment entered by 
one state must be recognized by another state if the state of rendition had jurisdiction over the 
parties and the subject matter and all interested parties were given reasonable notice and 
opportunity to be heard.’ [Citation.]” (Airlines Reporting Corp. v. Renda (2009) 177 Cal.App.4th 
14, 19.)  
 
 “Courts refer to jurisdiction over the parties and subject matter as ‘fundamental 
jurisdiction,’ and where this is lacking there is an entire absence of power to hear or determine 
the case. [Citation.]”  (Airlines Reporting Corp. v. Renda (2009) 177 Cal.App.4th 14, 19-20.)  
 
  Cal. Code Civ. Proc.  § 1710.40 provides, “Not later than 30 days after service of notice 
of entry of judgment pursuant to Section 1710.30… the judgment debtor, on written notice to the 
judgment creditor, may make a motion to vacate the Judgment under this section.”  However, 
“Judgments or orders by a court that lacks jurisdiction in this fundamental sense are void. 
[Citation.] Objection may be raised at any time since the parties cannot confer jurisdiction by 
consent; a judgment rendered in the absence of fundamental jurisdiction is simply a nullity.”  
(Airlines Reporting Corp. v. Renda (2009) 177 Cal.App.4th 14, 20.) 
 
 As the moving party under Code of Civil Procedure section 1710.40 to set aside the 
sister state judgment, Defendant has the burden to show by a preponderance of the evidence 
why he is entitled to relief.  (Tsakos Shipping & Trading, S.A. v. Juniper Garden Town Homes, 
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Ltd. (1993) 12 Cal.App.4th 74, 88.)  “‘An elementary and fundamental requirement of due 
process in any proceeding which is to be accorded finality is notice reasonably calculated, under 
the circumstances, to apprise interested parties of the pendency of the action and afford them 
the opportunity to present their objections.’ [Citation.] Failure to give notice violates ‘the most 
rudimentary demands of due process of law.’” (Peralta v. Heights Medical Center, Inc. (1988) 
485 U.S. 80, 84.)   
 
 Here, Defendant has presented unrefuted evidence that he was not personally served 
with Summons and Complaint. He was not given notice and an opportunity to be heard before 
the default judgment was entered.  On November 3, 2010, Plaintiff filed a Proof of Service 
purportedly reflecting service of process of the Summons and Complaint on Defendant on 
October 21, 2010.  The address listed was a Chesterfield, Michigan address, not Defendant’s 
California address listed on Guaranty.  Defendant filed a declaration asserting he has never 
lived in or visited Chesterfield.  Since 1996, his address has been 3972 South Peardale Drive, 
Lafayette, California.  This is the same address identified on the Guaranty. 
 
 In further support of the motion, Defendant filed the declaration of his nephew, who 
happens to have the same name, “Cardi M. Prinzi.”  Defendant’s nephew declares he was 
employed and present at Xtreme Fitness located at 45409 Market Place Blvd. in Chesterfield, 
MI during the time the process was served. Defendant’s nephew declares he would have been 
the one to receive any papers directed “Cardi M. Prinzi” at that location.  Plaintiff offered no 
counter evidence.  The Proof of Service does not contain a description of the person served.  
Plaintiff offers no explanation why Defendant was served at the Michigan address when the 
Guaranty contains a California address for Defendant.   
 
 In response, Plaintiff argued that the Defendant had contractually submitted to 
Michigan’s jurisdiction by signing the Guaranty agreement. Plaintiff confuses choice of 
law/venue rules with personal jurisdiction. The Agreement was to apply Michigan law and to 
litigate the matter in Oakland County, Michigan.  It does not amount to an agreement to 
personal jurisdiction. Parties cannot confer jurisdiction by consent. (Airlines Reporting Corp. v. 
Renda (2009) 177 Cal.App.4th 14, 20.) 
 
  Secondly, Defendant has offered a meritorious statute of limitations defense. The 
Michigan action was filed in 2010.  In Michigan, the statute of limitations for breach of written 
contract is 6 years and under the circumstances the statute was not tolled.  M.C.L.A. § 600.5856 
provides: 

 
The statutes of limitations or repose are tolled in any of the following 
circumstances: 
(a) At the time the complaint is filed, if a copy of the summons and complaint are 
served on the defendant within the time set forth in the supreme court rules. 
(b) At the time jurisdiction over the defendant is otherwise acquired. 

   
 Under both California and Michigan law the complaint will likely fail against this 
defendant as the statute of limitations has run. 
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Defendant’s Request for Judicial Notice 
  
 Defendant requests the Court to take judicial notice of the following: 

1. Exhibit A—Complaint filed on October 7, 2010, Macomb County, Michigan 
2. Exhibit B—May 11, 2008 Commercial Guaranty, filed October 7, 2010 
3. Exhibit C—Summons issued October 7, 2010 
4. Exhibit D—Proof of Service on Paul Prinzi, filed October 25, 2010 
5. Exhibit E—Proof of Service on Cardi M. Prinzi, filed November 3, 2010 
6. Exhibit F—Default Application, filed November 17, 2010 
7. Exhibit G—Motion for Entry of Default Judgment, filed November 29, 2010 
8. Exhibit H—Notice of Hearing on Default Judgment, filed November 29, 2010 
9. Exhibit I—Default Judgment entered December 13, 2020 
10. Exhibit J—Proof of Service of Defendant Judgment, filed December 16, 2020 
11. Exhibit K—Notice of Assignment of Judgment, filed on March 2, 2020 

 
The unopposed request is granted. 
 
 
Plaintiff’s Request for Judicial Notice 
 
 Plaintiff requests the Court to take judicial notice of the following: 

1. Exhibit 1—Notice of Assignment, filed March 2, 2020 
2. Exhibit 2—Ex Parte Motion and Order to Renew Civil Judgment, filed March 23, 2020 
3. Exhibit 3—Proof of Service of Ex Parte Motion and Order to Renew Civil Judgment, filed 

April 20, 2020 
4. Exhibit 4--Notice of Entry of Judgment on Sister State, filed on November 15, 2020 with 

Contra Costa Superior Court 
5. Exhibit 5—Proof of Service of the Sister State Judgment as to Defendant Cardi Prinzi, 

filed on January 11, 2021. 
6.  

The unopposed request is granted. 
 
 
**If oral argument is requested, contact Dept. 33 and opposing counsel by 4pm.  Oral argument 
will be heard on March 11, 2021 at 1:30 pm. 
 

  

20.  TIME:  9:00   CASE#: MSC20-02513 
CASE NAME: KATZ & KATZ HOSPITALITY VS CO 
HEARING ON DEMURRER TO COMPLAINT of KATZ & KATZ HOSPITALITY 
GROUP LLC FILED BY CONTRA COSTA COUNTY HEALTH SERVICES, CHRIS 
* TENTATIVE RULING: * 
 
Before the Court is Defendants’ Demurrer to Plaintiff’s First Amended Complaint. Plaintiffs Katz 
& Katz Hospitality Group LLC, Bar Cava LLC, and Lotus Organic LLC challenge Contra Costa 
Regional Order No. HO-COVID 19-37 (the County Order), which formally implemented, inter 
alia, a temporary prohibition on on-site, outdoor dining at restaurants set forth in the State of 
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California’s December 3, 2020 “Regional Stay At Home Order” (the State Order) in response to 
rising cases of COVID-19 infection. The County Order was implemented in advance of the 
triggering event set out in the State Order (less than 15% hospital intensive care unit availability) 
and was then rescinded effective December 17, 2020, when the State Order came into effect. 
The Complaint seeks a declaration that the County Order violates Article 1, Section 1 of the 
California Constitution and  an order permanently enjoining Defendants from enforcing the 
County Order.  

 
For the following reasons, Defendants’ demurrer is sustained without leave to amend.  
 
Requests for Judicial Notice 
Plaintiffs’ Request for Judicial Notice of the Declaration of Dr. Farnitano and the documents from 
Los Angeles County Case No. 20STCP03881 at Exhibit D to Plaintiffs’ opposition is granted-in-
part and denied-in-part: the Court takes judicial notice of the existence of these documents, but 
the statements within them are not subject to judicial notice. (See Day v. Sharp (1975) 50 
Cal.App.3d 904, 914 [“a court may take judicial notice of the existence of each document in a 
court file, but can only take judicial notice of the truth of facts asserted in documents such as 
orders, findings of fact and conclusions of law, and judgments.”] (italics original)). 
 
Plaintiffs’ Request for Judicial Notice of the various website and news media articles at Exhibits 
A, C, D and G-2 and the press conference recordings or press releases at Exhibits A-1and B is 
granted-in-part and denied-in-part: the Court may take judicial notice of the existence of these 
documents and recordings, but the statements within them are not subject to judicial notice.  
(Ragland v. U.S. Bank National Assn. (2012) 209 Cal.App.4th 182, 193; Unlimited Adjusting 
Grp., Inc. v. Wells Fargo Bank, N.A. (2009) 174 Cal.App. 4th 883, 888 [statements of fact 
contained in press release are not subject to judicial notice.]) 
 
Plaintiffs’ Request for Judicial Notice of the January 2021 Stanford University Study at Exhibit F 
is denied. The COVID-19 virus is a novel and evolving subject of scientific study and thus the 
assertions and findings contained therein are not “facts which are widely accepted as 
established by experts and specialists in the natural, physical, and social sciences which can be 
verified by reference to treatises, encyclopedias” etc. (Gould v. Maryland Sound Industries, Inc. 
(1995) 31 Cal.App.4th 1137, 1145.) 
 
Plaintiffs’ Request for Judicial Notice of the documents evidencing population and ICU data at 
Exhibits G, G-1, H, and H-1 is granted. Evidence Code § 452 (h). 
 
Legal Standard for Ruling On Demurrer 
In ruling on a demurrer, the Court must accept as true all well-pled factual allegations of the 
complaint, but not legal or factual conclusions or contentions of law. (City of Dinuba v. County of 
Tulare (2007) 41 Cal.4th 859, 865; Carloss v. County of Alameda (2015) 242 Cal.App.4th 116, 
123 [citing Blank v. Kirwan (1985) 39 Cal.3d 311, 318].) In determining whether a complaint 
states a claim for relief, the Court gives "the complaint a reasonable interpretation, reading it as 
a whole and its parts in their context.” (Evans v. City of Berkeley (2006) 38 Cal.4th 1, 6 [citation 
omitted].) The Court also considers matters of which the Court can properly take judicial notice. 
(Carloss v. County of Alameda, supra, 242 Cal.App.4th at 123.)  
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Leave to amend should be denied when “there are no circumstances under which an 
amendment would serve any useful purpose.” (Okun v. Superior Court (1981) 29 Cal.3d 442, 
460 [citation omitted]). For leave to amend to be granted, a Plaintiff “must show in what manner 
he can amend his complaint and how that amendment will change the legal effect of his 
pleading.” (Goodman v. Kennedy (1976) 18 Cal. 3d 335, 349.) 
 
Analysis 
There is no dispute that the County Order was rescinded effective December 17, 2020 and is no 
longer in effect. (Defendant’s Request for Judicial Notice, Ex. 1.) Plaintiffs’ request for 
declaratory and injunctive relief is therefore moot. 
 
Plaintiffs assert that “a demurrer is a procedurally inappropriate method for disposing of a 
complaint for declaratory relief.” (Opp. 11-15.) This is not the whole of the rule. Instead, “where 
facts appear from the face of the complaint which would justify a trial court in concluding that its 
determination is not necessary or proper, it has been held that the court may sustain a general 
demurrer to the complaint for declaratory relief.” Moss v. Moss (1942) 20 Cal.2d 640, 642. And a 
“trial court may properly sustain a general demurrer to a declaratory relief action without leave to 
amend when the controversy presented can be determined as a matter of law.” (Silver v. Los 
Angeles (1963) 217 Cal.App.2d 134, 138; see also City of Fresno v. Calif. Highway Comm. 
(1981) 118 Cal.App.3d 687, 699.) 
 
Plaintiffs allege, without reference to supporting facts or evidence, that an actual controversy 
persists because “Defendants’ conduct is likely to recur during the pendency of the COVID-19 
pandemic.” (Opp. 14:1-3.)  The Court declines to speculate on what the County, or the COVID-
19 pandemic, may do in the future or to engage in advisory opinion-making. “The rendering of 
advisory opinions falls within neither the functions nor the jurisdiction of this court.” (People ex 
rel. Lynch v. Superior Court, (1970) 1 Cal. 3d 910, 912.) 
 
Plaintiffs also argue that the California Supreme Court has held that “questions of general public 
concern do not become moot by reason of the fact that the ensuing judgment may no longer be 
binding upon a party to the action.” In re William M. (1970) 3 Cal.3d 16, 23. The issue here is 
not that the ensuing judgment may no longer be binding on a party to the action, but rather the 
rescission of the County Order resolves any question of general public concern.  
 
Were Plaintiffs’ request for declaratory and injunctive relief not moot, this Court would still 
sustain the demurrer, for the following reasons. 
 
The rational basis test applies to use of police powers to promote public safety during a public 
health crisis. The controlling case is Jacobson v. Commonwealth of Massachusetts (1905) 197 
U.S. 11. The Supreme Court explained that “when a state exercises emergency police powers 
to enact an emergency public health measure, courts will uphold it unless: (1) there is no real or 
substantial relation to public health; or (2) the measures are “beyond all question” a “plain, 
palpable invasion of rights secured by [ ] fundamental law.” (Id. at 30.) 
 
Plaintiffs argue that the County Order is not rationally related to the purpose of reducing the 
spread of COVID-19 because, they allege, Defendants have not traced any specific COVID-19 
infections to outdoor dining in Contra Costa County; cases are tracked based on the residence 
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of the infected person and not necessarily where transmission occurred; and “a large portion of 
deaths” have occurred in long term care facilities. (Opp. 5:15-26, citing to First Amended 
Complaint, Ex. D.) These allegations do not address whether the County Order is rationally 
related to its purpose; they merely propose alternative bases for government action that 
Plaintiffs would apparently prefer.  
 
Plaintiffs further contend that County officials “relied heavily on irrational, speculative, and 
capricious conclusions” in issuing the order, citing the fact that deaths have been lower than 
originally predicted. (Opp. 18:11-12.) This assertion is refuted by the rationale set forth in the 
Order itself, which is an exhibit to Plaintiffs’ Complaint. On a demurrer, the court disregards 
factual allegations that conflict with the content of exhibits to the complaint. (Barnett v. Fireman’s 
Fund Ins. Co. (2001) 90 Cal.App.4th 500, 505.) The County Order, which is attached as Exhibit 
A to the Complaint, states on its face the following rationale for its temporary prohibition on on-
site, outdoor dining: 
 

Gatherings of people – social or otherwise – pose risks of virus transmission, 
even with social distancing and the use [of] face coverings, as neither is 100 
percent effective preventing transmission of the virus that causes COVID-19. 
The transmission risk is higher indoors than outdoors, but even outdoor 
gatherings can result in viral transmissions, particularly in locations where people 
remove their face coverings to eat or drink. Large gatherings are more risky than 
small gatherings, and prolonged interactions – i.e., longer than 145 minutes – are 
more risky than brief interactions…Because of the current case and 
hospitalization rates, it is necessary to impose additional restrictions on 
businesses and personal activities.”  

 
(FAC, Exhibit A, p. 2) 
 
The purpose of the County Order was to slow the spread of COVID-19 to protect hospital 
availability. This is an established, legitimate government purpose: the legislature has 
authorized health officers to “take measures as may be necessary to prevent the spread of 
disease or occurrence of additional cases” and during a state of emergency, a health officer 
“may take any preventive measure that may be necessary to protect and preserve the public 
health from any public health hazard.“ (Health & Safety Code §§ 20175, 101040.) 
 
On its face, the County Order demonstrates a rational connection between its purpose and the 
prohibition it enacts: it identifies known risk factors for COVID-19 and sets forth measures to 
reduce those risk factors. (FAC, Exhibit A, p. 2.)  Given the plain language of the Order, 
Plaintiffs have not stated facts showing there is no real or substantial relation  to public health; 
or the measures are “beyond all question” a “plain, palpable invasion of rights secured by [ ] 
fundamental law.” 
 
 
**If oral argument is requested, contact Dept. 33 and opposing counsel by 4pm.  Oral argument 
will be heard on March 11, 2021 at 1:30 pm. 
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21.  TIME:  9:01   CASE#: MSC16-01608 
CASE NAME: SALEHOMOUM VS. BAHRAMI-DAGHIGH 
SPECIAL SET HEARING ON: SEE RELATED CASE C18-01698 SET BY DEPT 33 
* TENTATIVE RULING: * 
 
See Line 1. 
 
 
**If oral argument is requested, contact Dept. 33 and opposing counsel by 4pm.  Oral argument 
will be heard on March 11, 2021 at 1:30 pm. 
 

  

22.  TIME:  9:01   CASE#: MSC17-02529 
CASE NAME: TIERNAN VS. DIABLO COMMUNITY S 
SPECIAL SET HEARING ON: SEE RELATED CASE C18-01698 SET BY DEPT 33 
* TENTATIVE RULING: * 
 
See Line 1. 
 
 
**If oral argument is requested, contact Dept. 33 and opposing counsel by 4pm.  Oral argument 
will be heard on March 11, 2021 at 1:30 pm. 
 

  

23.  TIME:  9:01   CASE#: MSC18-01698 
CASE NAME: BAHRAMI VS SALEHOMOUM 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to 6/4/21 at 8:30 in Department 33. 

 

  

24.  TIME:  9:01   CASE#: MSC18-01698 
CASE NAME: BAHRAMI VS SALEHOMOUM 
HEARING ON MOTION TO/FOR CONSOLIDATION OF C17-02529 & C18-01698 
FILED BY MOJDEH SALEHOMOUM 
* TENTATIVE RULING: * 
 
See Line 1. 
 
 
**If oral argument is requested, contact Dept. 33 and opposing counsel by 4pm.  Oral argument 
will be heard on March 11, 2021 at 1:30 pm. 
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25.  TIME: 11:00   CASE#: MSC15-01138 
CASE NAME: HOOSHMAND VS MAHONEY 
HEARING ON MOTION TO/FOR ENFORCE SETTLEMENT AGREEMENT AND OBTAIN 
FILED BY DAVID MAHONEY, ELOISA MAHONEY 
* TENTATIVE RULING: * 
 
Based on the assurance that Defendant’s will keep the mulch in the easement area at the depth 
that it was after Judge Austin raked the mulch on January 7, 20201, the case is dismissed.  
 
 
**If oral argument is requested, contact Dept. 33 and opposing counsel by 4pm.  Oral argument 
will be heard on March 11, 2021 at 1:30 pm. 
 

 

 
ADD-ON 

 

26.  TIME:  9:02   CASE#: MSC16-01918 
CASE NAME: RILEY VS GRANITE ROCK 
HEARING ON MOTION TO/FOR ATTNYS' FEES FILED BY GRANITE ROCK 
COMPANY, WESTERN SURETY COMPANY 
* TENTATIVE RULING: * 
 
The Court has now reviewed Plaintiff’s earlier opposition. It has not, however, changed the 
Court’s view of this motion in any way. The Motion for Attorneys’ Fees is Granted in part. 
Defendants are the prevailing parties in these two action. They also are entitled to a broad 
award of attorneys’ fees based on the language of the attorneys’ fees provision in the contract. 
See Santisas v. Goodin (1998) 17 cal4th 599, 608.  After a thorough review of all of the claimed 
billing entries, the Court finds that the fees requested are excessive for the reasonably 
necessary work that was required. In Melnyk v. Robledo (1976) 64 Cal. App. 3d 618, the Court’s 
role in this process was described as follows:  
 

It is well established that the determination of what constitutes 
reasonable attorney fees is committed to the discretion of the trial 
court, whose decision cannot be reversed in the absence of an 
abuse of discretion. (Citations) The value of legal services 
performed in a case is a matter in which the trial court has its own 
expertise. The trial court may make its own determination of the 
value of the services contrary to, or without the necessity for, 
expert testimony. (Citations) The trial court makes its 
determination after consideration of a number of factors, including 
the nature of the litigation, its difficulty, the amount involved, the 
skill required in its handling, the skill employed, the attention given, 
the success or failure, and other circumstances in the case. (at pg. 
623, 624) 
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While the Court recognizes that Defense counsels’ task in litigating this case was made much 
more difficult and time consuming by the game playing and intransigence of Plaintiff and her 
attorneys, the time spent and billed was excessive. For example, Defense counsel billed 
approximately 60 hours for the preparation of the initial Demurrer and another 60 hours to 
respond to the initial written discovery propounded by Plaintiff. The billings were replete with 
entries for “communication” between co-counsel. Preparation of the initial moving papers for the 
Summary Judgment motion totaled a substantial 125 hours. Similarly, preparation of the Reply 
papers and attendance at hearing totaled a whopping 117 hours. These are just some of the 
more obvious examples of excessive or inappropriate billing.  
 
Based on a review of all of the billings submitted, the Court finds that the submitted fees shall be 
reduced for the trial court work in the two Astro cases by 20% for a total fee award of 
$653,001.80. Another $7,500 is awarded for fees incurred in connection with this motion. The 
Court finds that the fees requested for the appeal were all reasonably necessary, as were the 
requested costs. The total award, therefore, is $691,021.80 in fees and costs of $46,044.28.   
 
 
**If oral argument is requested, contact Dept. 33 and opposing counsel by 4pm.  Oral argument 
will be heard on March 11, 2021 at 1:30 pm. 
 

 

 


